FREDERIC M. UMANE
PRESIDENT

JULIE DENT
SECRETARY

JOSE MIGUEL ARAUJO
JUAN CARLOS “J.C." POLANCO
JAMES J. SAMPEL
NANCY MOTTOLA-SCHACHER
NAOMI C. SILIE
J.P. SIPP
GREGORY C. SOUMAS
JUDITH D. STUPP
COMMISSIONERS

BOARD OF ELECTIONS

THE CITY OF NEW YORK
EXECUTIVE OFFICE, 32 BROADWAY
NEW YORK, NY 10004-1609
(212) 487-5300
FAX (212) 487-5349
www.vote.nyc.ny.us

AGENDA
COMMISSIONERS MEETING
TUESDAY, SEPTEMBER 1, 2009
AT 1:30 P.M.

MARCUS CEDERQVIST
EXECUTIVE DIRECTOR

GEORGE GONZALEZ
DePUTY EXECUTIVE DIRECTOR

PAMELA GREEN PERKINS
ADMINISTRATIVE MANAGER

. Minutes
a) 07/14/09
b) 07/21/09
c) 07/28/09
d) 08/03/09
e) 08/11/09

Marcus Cederqvist
a) HAVA Update

b) Report on 8/27/2009 Meeting with Staff from Mayor’s Office

3. George Gonzalez

a) Schedule for Opening the Back of Lever Voting Machines

4. Troy Johnson
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For Your Information

NYS Board of Elections Weekly Status Report for the Week of August 21, 2009
through August 27, 2009

Notice to All Candidates — September 15, 009 Primary Election

United States District Court, for the Southern District of New York — Summons in A
Civil Action/09CV7560 — Brother T. Williams-Bey, Niyyirrah El, Juan Antonio
Martinez Sr. and Juan Antonio Martinez Jr. , Plaintiff v. Commissioners of Elections,
Board of Elections in the City of New York, Defendant

Letter from Martin E. Connor, Counselor at Law re: Anna Lewis, Civil Court, NY
County 3™ Municipal Court District

Letter from Martin E. Connor, Counselor at Law re: Voting history of Vance Family
Affirmation of Martin Bowe in Opposition to the Order to Show Cause — Supreme
Court of the State of New York, County of Queens — Marquez Claxton, Petitioner
against, Yvonne Mitchell, Juliet Barton and Richard Murphy, Objectors-
Respondents, Commissioners of Elections of the Board of Elections in the City of
New York, Respondents — Index No. 21060/2009

Order to Show Cause — The Supreme Court of the State of New York — Marquez
Claxton, Petitioner against, Yvonne Mitchell, Juliet Barton and Richard Murphy,
Objectors-Respondents, Commissioners of Elections of the Board of Elections in the
City of New York, Respondents — Index No. 21060/2009

Erlene J. King, Petitioner against, The Board of Elections in the City of New York,
Respondent — Index No. 700035/2009

Memorandum of Agreement with the NYS Division of Military and Naval Affairs for
use of the Staten Island Armory for the 2009-2010 Election Cycle

Letter to Hon. Fern A. Fisher, Deputy Chief Administrative Judge for New York City
Courts Office of Court Administration, State New York

Revised — Supreme Court State of New York re: Election Law, Bart Haggerty,
Candidate-Aggrieved and John F. Haggerty Jr., Petitioner-Objector against Jay S.
Golub, Candidate and The New York City Board of Elections, Respondents — Index
No. 20187/09

Supreme Court State of New York re: Election Law, Bart Haggerty, Candidate-
Aggrieved and John F. Haggerty Jr., Petitioner-Objector against Jay S. Golub,
Candidate and The New York City Board of Elections, Respondents — Index No.
20187/09

Marquez Claxton, Candidate for Member of the City Council, 31% Council District,
Democratic Party

State of New York, Court of Appeals — In the Matter of Israel Martinez, &c.,
Appellant, v. Frederic M. Umane, et al., Respondents, Grisela Laraja, &c.,
Respondent/In the Matter of Grisela Laraja, &c., Petitioner, v. Israel Martinez, &c., et
al., Respondents — Mo. No. 2009-983

New York Supreme Court, Queens County — Deborah Heinichen, Petitioner-Objector
against, Steven J. Colorundo and Joan M. Vogt, Respondent-Candidates and The
New York City Board of Elections — Index No. 20160/09

New York Supreme Court, Queens County — Ruby K. Muhammad, Petitioner-
Objector against, Myrna P. Littlewort and Kevin Li, Respondent-Candidate and The
New York City Board of Elections, Respondent — Index No. 20158/09
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New York Supreme Court, Queens County — Kevin Li and Myrna Littlewort,
Petitioner-Candidates against, the New York City Board of Elections and Ruby K.
Muhammad, Objector-Respondent — Index No. 21179/09

New York Supreme Court, Queens County — Anthony P. Nunziato and Joanne R.
Mugno, Candidates-Aggrieved and Manuel J. Caruana, Petitioner-Objector against,
Frank P. Messano and Rosemarie lacovone, Candidates and The New York City
Board of Elections, Respondents — Index No. 20193/09

New York Supreme Court, Queens County — Bart Haggerty, Candidate-Aggrieved
and John F. Haggerty Jr., Petitioner-Objector against, Jay S. Golub, Candidate and
The New York City Board of Elections, Respondent — Index No. 20187/09

New York Supreme Court, Queens County — Jay S. Golub, Candidate-Aggrieved
against, Bart J. Haggerty Jr., Respondent-Candidate and The New York City Board
of Elections, Respondent — Index No. 20162/09
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NOTICE TO ALL CANDIDATES

August 28, 2009

TO: All Persons who are candidates in the September 15, 2009
Special Election for Queens Assembly District 38:

Pursuant to the applicable provisions of the Election Law of the State of
New York, the Rules and Regulations of the New York State Board of
Elections and the Rules, Regulations, Policies and Procedures adopted by
the Commissioners of Elections in the City of New York, please take notice
of the following information:

All activities relating to any type of paper ballot will be conducted at the
Queens Borough Office of the Board of Elections (located at 126-06
Queens Boulevard, Kew Gardens, NY 11415).

All activities relating to the mechanical voting machines and Ballot Marking
Device(s) (BMD’s) will be conducted at the Queens Borough Voting
Machine Facility of the Board of Elections (located at 66-26 Metropolitan
Avenue, Middle Village, NY 11379).




1.

Optical Scanning System Test

Pursuant to the provisions of New York State Board of Elections Rule
6210.11, you or your representative designated in writing may attend a test
of the optical scanning system used to canvass and/or recanvass paper
ballots used in the Special Election. You or your representative designated
in writing, may appear and observe the test(s), which will be conducted on

2.
(a)

(b)

Friday, September 11 at 10:00 AM

Inspection of Voting Machines, BMD’s & Paper Ballots

Pursuant to the provisions of Section 7-128(2) of the NYS Election
Law, you or your representative designated in writing may inspect the
voting machines & BMD to be used in the September 15, 2009
Special Election on

Tuesday, September 8, 2009 between the hours of
10:00 A.M. and 3:00 P.M.

Pursuant to the provisions of Section 7-128(1) of the NYS Election
Law, you or your representative designated in writing may inspect the
paper ballots, including the Ballot Marking Devices (BMDs) ballots, to
be used in the September 15, 2009 Primary on

Tuesday, September 8, 2009 between the hours of
10:00 A.M and 3:00 P.M.

Note: This inspection will take place at the Queens Borough Voting
Machine Facility, NOT the Borough Office.



(b)

(c)

CANVASS AND/OR RECANVASS OF VOTES CAST

MACHINES AND PAPER BALLOTS

Pursuant to the provisions of Sections 9-102 and 9-208 of the NYS
Election Law, (as amended by Chapter 116 of the Laws of New York
State 2009) you or your representative designated in writing may be
present and observe the recanvass of votes cast on the voting
machines and the canvass of any and all write-in votes cast on the
voting machines. This canvass/recanvass will commence on Friday,
September 18, 2009 at 10:00 A.M. and will continue until such
canvass/recanvass of all machines is completed.

The Board of Elections will have a team or teams of Board staff
conduct the canvass/recanvass. You may appoint a sufficient number
of watchers to have at least one watcher with each team.

Pursuant to the provisions of Sections 9-200 and 9-209 of the NYS
Election Law, you or your representative designated in writing may be
present and observe the canvass or recanvass of any emergency
and BMD ballots votes cast on Election Day. This canvas and
recanvass will commence on Thursday, September 17, 2009 at
10:00 A.M. and will continue until completed.

Pursuant to the provisions of Sections 9-200 and 9-209 of the NYS
Election Law, you or your representative designated in writing may

be present and observe the canvass of votes cast on any and all valid
absentee and/or affidavit ballots. This canvass will commence on
Thursday, September 17, 2009, immediately following the
recanvass of emergency ballots (if any), and will continue until
completed, including Saturday and Sunday. Candidates may appoint
a sufficient number of watchers to ensure adequate representation
throughout the canvass of the paper ballots

If you have any questions or require additional information, please contact
the Chief Clerk — Barbara Conacchio - or Deputy Chief Clerk — Katherine A.
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James - either in the Queens Borough Office [Telephone: (718) 730-6730]
or the Voting Machine Facility [Telephone: (718) 417-2026].

Thank you for your cooperation and understanding in these matters.

Very truly yours,

Troy Johnson
Coordinator,
Candidate Records Unit
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DAT September 1, 2009
TO: Commissioners
FROM: John Ward

Finance Officer.
RE: Vacancies
1 Assistant General Counsel
2 Valerie Marshall Adm. Asst. N.Y.
3 Robert Helenius VMT Bklyn
4 Lisa Sattie Adm. Asst. S.lL
5 Steve Morena Clerk. Qns
6 Roselie DeDomenico Clerk. Qns
7 Matthew FX Smith Adm Assoc Bklyn
8 Theresa Robertson Clerk. Bklyn.

Dem.
Rep .
Dem.

Rep.

Dem.
Rep .
Dem.

MARCUS CEDERQVIST
EXECUTIVE DIRECTOR

GEORGE GONZALEZ
DEPUTY EXECUTIVE DIRECTOR

PAMELA GREEN PERKINS
ADMINISTRATIVE MANAGER

JOHN J. WARD
FINANCE OFFICER

Inc. New.
$75,000
$39,440 $37,562
$27,818 $26.493
$39,440 $37,562
$27,111 $25,820
$27,111 $25,820
$46,878 $44.646
$27,111 $25,820
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Selina Williams

From: Marcus Cederqvist

Sent: Friday, August 28, 2009 1:32 PM

To: *Commissioners

Cc: *ExecutiveManagement; *Chief & Deputy Chief Clerks (all); *Managers; *ExecSupportGroup;
*Gartner Group

Subject: FW: 8-28-09 Status Report
Attachments: 8-28-09 Status Report.pdf

Attached is this week's SBOE report to DOJ and the court.
One item of note — the category entitled “Testing, Certification, and Selection of Voting Systems and Devices”

now carries the description “Status of tasks in this category: in jeopardy and behind schedule.” Last week the
same category read “Status of tasks in this category: on schedule with revised timeline.”

----- Original Message-----

From: ROBBYANN MITOLA [mailto:RMITOLA@elections.state.ny.us]

Sent: Friday, August 28, 2009 12:15 PM

To: ANNA SVIZZERO; JOSEPH BURNS; JOHN CONKLIN; KIMBERLY GALVIN; PAUL COLLINS; ROBERT WARREN;
STAN ZALEN; TODD VALENTINE

Subject: 8-28-09 Status Report

Attached is the weekly HAVA Compliance Update for the week ending August 28, 2009.

Have a wonderful weekend!

RobbyAnn

8/31/2009



State of New York

STATE BOARD OF ELECTIONS
James A. Walsh 40 STEUBEN STREET Todd D. Valentine
CRair ALBANY, N.Y. 12207 Executive Director
Douglas A. Kellner Phone: 518/474-6367 Fax: 518/486-4546 Stanley L. Zalen
Chair website: www.elections.state.ny.us Executive Director
Gregory P. Peterson Kimberly A. Galvin
Commissioner Special Counsel
Evelyn J. Aquila Paul M. Collins
Commissioner Deputy Counsel
August 28, 2009

Honorable Gary L. Sharpe

United States District Court

for the Northern District of New York
James T. Foley U.S. Courthouse

445 Broadway, Room 441

Albany, New York 12207

Re:  United States v. New York State Board of Elections, et al.
Civil Action No. 06-CV-0263 (GLS) '

Dear Judge Sharpe,

We enclose herewith Status Report of the Defendant New York State Board of Elections
for the week ending August 27, 2009. :

Respectfully submitted,
s/

Kimberly A. Galvin (505011)
Special Counsel

s/
Paul M. Collins (101384)
Deputy Special Counsel
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NEW YORK STATE BOARD OF ELECTIONS

HAVA COMPLIANCE UPDATE
Activities & Progress for the Week of 8/21/09-8/27/09

Following is a detailed report conceming the previous week’s progress in
implementing the terms of the Court’s Orders.

PLAN A
Overall Compliance Status Summary

Overall, activities and progress toward HAVA compliance are on schedule.

Contracting with Voting System Vendors

Status of tasks in this category: on schedule

o OSC rejected the ES&S adds due to insufficient justification of the price
increase. SBOE continues to work with both ES&S and OGS to find a
resolution.

o The assignment of the Sequoia contract to Dominion is still in process.

| Testing, Certification, and Selection of Voting Systems & Devices
Status of tasks in this category: in jeopardy and behind schedule

o Overall progress of testing :

e NYSTEC & SysTest have assigned a resource to each test
“case/procedures. They are continuing to discuss methods to
work closely together on each case to make the approval
process work efficiently.

o Multiple test deck training sessions for counties were conducted
this week.

« Daily conference calls continue with NYSTEC, SysTest and
SBOE.

Page 1 0f 2
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NEW YORK STATE BOARD OF ELECTIONS

Delivery and Implementation of Voting Systems & Devices

Status of tasks in this category: on schedule

. Acceptance testing continues.
HAVA COMPLAINT PROCESS

NYC HAVA Complaint
The public comment period on the proposed regulation closed on July 27, 2009.

SBOE continues to review comments, and anticipate a vote to adopt the regulation
at the board meeting on September 10, 2009.

Page 2 of 2

12



FREDERIC M. UMANE MARCUS CEDERQVIST
PRESIDENT EXECUTIVE DIRECTOR
JULIE DENT GEORGE GONZALEZ
SECRETARY DEPUTY EXECUTIVE DIRECTOR
JOSE MIGUEL ARAUJO PAMELA GREEN PERKINS
JUAN CARLOS “J.C." POLANCO BOARD OF ELECT'ONS ADMINISTRATIVE MANAGER
JAMES J. SAMPEL IN
NANCY MOTTOLA-SCHACHER THE CITY OF NEW YORK
NAOMI C. SILIE EXECUTIVE OFFICE, 32 BROADWAY
J.P. SIPP NEW YORK, NY 10004—-1609
GREGORY C. SOUMAS (212) 487-5300 TROY JOHNSON
JUDITH D. STUPP FAX (212) 487-8231 COORDINATOR
COMMISSIONERS www.vote.nyc.ny.us CANDIDATE RECORDS UNIT

NOTICE TO ALL CANDIDATES

August 24, 2009

TO: All Persons who are candidates in the
September 15, 2009 Primary Election:

Pursuant to the applicable provisions of the Election Law of the State of
New York, the Rules and Regulations of the New York State Board of
Elections and the Rules, Regulations, Policies and Procedures adopted by
the Commissioners of Elections in the City of New York, please take notice
of the following information:

All activities relating to any type of paper ballot will be conducted at each
Borough Office of the Board of Elections (locations of which are set forth in
Schedule A).

All activities relating to the mechanical voting machines and Ballot Marking
Device(s) (BMD'’s) will be conducted at each Borough Voting Machine
Facility of the Board of Elections (locations of which are set forth in
Schedule B).
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1.

Optical Scanning System Test

Pursuant to the provisions of New York State Board of Elections Rule
6210.11, you or your representative designated in writing may attend a test
of the optical scanning system used to canvass and/or recanvass paper
ballots used in the September Primary. You or your representative '
designated in writing, may appear and observe the test(s) in the applicable
Borough(s) where you are a candidate, which will be conducted in
accordance with the following schedule:

BOROUGH DATE & TIME OF TEST

New York Tuesday, September 8 at 10:00 AM
Bronx Wednesday, September 9 at 10:00 AM
Brooklyn Thursday, September 10 at 10:00 AM
Queens Friday, September 11 at 10:00 AM

Richmond Tuesday, September 8 at 2:30 PM

2.
(a)

(b)

Inspection of Voting Machines, BMD’s & Paper Ballots

Pursuant to the provisions of Section 7-128(2) of the NYS Election
Law, you or your representative designated in writing may inspect the
voting machines & BMD’ to be used in the September 15, 2009

Primary on Tuesday, September 8, 2009 between the hours of
10:00 A.M. and 3:00 P.M.

Pursuant to the provisions of Section 7-128(1) of the NYS Election
Law, you or your representative designated in writing may inspect the
paper ballots (including the Ballot Marking Devices-BMDs ballots) to
be used in the September 15, 2009 Primary on Tuesday, September
8. 2009 between the hours of 10:00 A.M and 3:00 P.M.

Note: This inspection will take place at the Borough Voting Machine
Facility, not the Borough Office.

CANVASS AND/OR RECANVASS OF VOTES CAST

2
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(@)

(b)

(c)

MACHINES AND PAPER BALLOTS

Pursuant to the provisions of Sections 9-102 and 9-208 of the NYS
Election Law, (as amended by Chapter 116 of the Laws of New York
State 2009) you or your representative designated in writing may be
present and observe the recanvass of votes cast on the voting
machines and the canvass of any and all write-in votes cast on the
voting machines. This canvass/recanvass will commence on Friday,
September 18, 2009 at 10:00 A.M. and will continue until such
canvass/recanvass of all machines is completed. Please note that the
number of Board of Elections teams per borough that will conduct this
canvass/recanvass is noted below:

Manhattan: 24 teams

Bronx: 11 teams
Brooklyn: 12 teams
Queens: 8 teams

Staten Island: 8 teams.

You may appoint a sufficient number of watchers to have at least one
watcher with each team.

Pursuant to the provisions of Sections 9-200 and 9-209 of the NYS
Election Law, you or your representative designated in writing may be
present and observe the canvass or recanvass of any emergency
and BMD ballots votes cast on Primary Day. This canvas and
recanvass will commence on Thursday, September 17, 2009 at
10:00 A.M. and will continue until completed.

Pursuant to the provisions of Sections 9-200 and 9-209 of the NYS
Election Law, you or your representative designated in writing may

be present and observe the canvass of votes cast on any and all valid
absentee and/or affidavit ballots. This canvass will commence on
Thursday, September 17, 2009, immediately following the
recanvass of emergency ballots (if any), and will continue until
completed, including Saturday and Sunday. Candidates may appoint
a sufficient number of watchers to ensure adequate representation
throughout the canvass of the paper ballots. Please note that the

3
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number of Board of Elections teams per borough that will conduct this
canvass/recanvass is noted below:

Manhattan: 14teams
Bronx: 3 teams
Brooklyn: 6 teams
Queens: 6 teams

Staten Island: 4 teams

You may appoint a sufficient number of watchers to have at least one
watcher with each team.

If you have any questions or require additional information, please contact
the appropriate Chief Clerk/Deputy Chief Clerk in the respective borough.
Thank you for your cooperation and understanding in these matters.

Very truly yours,

Troy Johnson
Coordinator,
Candidate Records Unit

Attachments (Schedules A & B)

SCHEDULE A
Manhattan Borouqh Office

200 Varick Street — 10™ Floor
New York, NY 10014
212 - 886-2100

Gregory Lehman, Chief Clerk
Timothy Gay, Deputy Chief Clerk

16



Bronx Borough Office

1780 Grand Concourse — 5" Floor
Bronx, NY 10457
718 — 960-0730

Dawn Sandow, Deputy Chief Clerk
Anna Torres, Deputy Chief Clerk

Brooklyn Borough Office

345 Adams Street — 4" Floor
Brooklyn, NY 11201
718 — 797-8800

Diane Haslett-Rudiano, Chief Clerk
Mary Rose Sattie, Deputy Chief Clerk

Queens Borough Office
126-06 Queens Blvd.

Kew Gardens, NY 11415
718 — 730-6730

Barbara Conacchio, Chief Clerk
Katherine A. James, Deputy Chief Clerk

Staten Island Borough Office
1 Edgewater Plaza — 4" Floor
Staten Island, NY 10305

718 - 876-0079

Sheila DelGiorno, Chief Clerk
Anthony Andriulli, Deputy Chief Clerk

SCHEDULE B
VOTING MACHINE FACILITIES

MANHATTAN
450 West 33" Street

New York, NY 10001
212 - 465-0503

BRONX BRONX (BMD only)

5
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1780 Grand Concourse
Bronx, NY 10457
718 — 960-0730

BROOKLYN

1932 Arthur Ave.
Bronx, NY 10457
No Telephone #

BROOKLYN (BMD only)

645 Clinton Street
Brooklyn, NY 11231
718- 522- 4796

QUEENS

66-26 Metropolitan Ave
Middle Village, NY 11379
718 - 417-2026

STATEN ISLAND
1 Edgewater Plaza

Staten Island NY 10305
718 - 876-0719

5112 Second Ave
Brooklyn, NY 11220
No Telephone #

18



AO 440 (Rev. 02/09) Summons in a Civil Action
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UNITED STATES DISTRICT COURT Fel—
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To: (Defendant’s name and address) = ﬁgo
N <
e %%
C:"‘ =N

A lawsuit has been filed against you.

Within 20 days after service of this summons on you (not counting the day you received it) or 60 days if
you are the United States or a United States agency, or an officer or employee of the United States described in Fed.
R. Civ. P. 12 (a)(2) or (3) you must serve on the plaintiff an answer to the attached complaint or a motion under
Rule 12 of the Federal Rules of Civil Procedure. The answer or moticn must be served on the plaintiff(s) attorney,
whose name and address are:

prose  Drober T, Willams ~Be
Lo. 305 €. 1701 Streed .
E)ro(\x,New‘\lofK, U.S.A. 1oHSK
If you fail to respond, judgme

nt by default will be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

J. MICHAEL MCMAHON
CLERK OF COURT

AUG 2 82003

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 02/09) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE 4
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 )

This summons for (name of individual and title, if any)

was received by me on (date)

(J 1 personally served the summons on the individual at (place)

on (date) ; or

03 I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

3 1Iserved the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (rame of organization)

on (date) ; or
3 I returned the summons unexecuted because ; or
O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server's signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

Brother T. Williams Bey, Niyyirrah El, Lincoln Salmo
Juan Antonio Martinez Sr., S Juan Antonio Martinez Jr,

Sonya Simmons, Joyce Nix, et al

e
AT NN
s

Against COMPLAINT
S .

THE COMMISSIONERS OF S 2
ELECTIONS CONSTITUTING THE S __%%’
BOARD OF ELECTIONS IN THE A gg?ﬁ?
CITY OF NEW YORK - 859
x %;5

Defendants :’ 330

X £ 39
NATURE OF THE CASE
1. The plaintiffs herein are filing a summons and complaint and

are moving by order to show cause bringing on a motion for an injunction
directing The New York City Board of Election to place Mark Escoffery-

Bey and Israel Martinez on as candidate for The New York City Council 16"

and 17" respectively in the County of Bronx, City and State of New York in

the Democratic Primary to be held on September 15, 2009.
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2. The Board of Elections removed Plaintiffs names form the
voters list, Thus denying their right to vote. Plaintiffs request that their
voting rights be restored.

3. The jurisdiction of this court and plaintiff right to bring action
are found under 42 U.S.C. #1983, 28 U.S.C. #1331, 1988 first amendment
right to political association and the Fourteenth Amendment right to due

process and equal protection of law.

4. The plaintiff are all duly qualified voters in New York City in
the State of New York.

5. The plaintiffs seek to have the candidates name appear on the
ballot for the September 15, 2009 primary election. Plaintiffs claim that the
Election Law of the State of New York has been applied unconstitutionally
to invalidate the candidacy of their choice. Herein in that the candidates filed
a petition and with sufficient community support to permit their names to
appear on the ballot. The plaintiff (s) further contend that to invalidate the
plaintiffs choice of candidates operates to perpetuate the status qou. The
plaintiff further contends that the voters are deprived of supporting a
candidate of their own choice in their own party through no fault of their
own. The voters have no control of the petition once they have affixed their
signatures to the said petition. The plaintiffs further contend that a violation

of the State Constitution is a serious matter.

6. The rights of the voters herein pertains to an election for New
York City Council Districts 16" and 17" Bronx, New York, which area is

within the jurisdiction of this United States District Southern District.

22



7. The plaintiffs herein seeking this injunctive relief against the
government actions of removing the names Mark Escoffery-Bey and Israel
Martinez as candidates in the democratic primary for the City Council

Districts 16 and 17 in Bronx.

8. The plaintiffs, with first amendments rights as voters would

suffer irreparable harm if these candidates names are removed from the
ballot.

0. There is a likelihood of success on the merits to their actions to
seek to put Mark Escoffery-Bey and Israel Martinez on the ballot so there
voters can exercise their constitutional rights to vote for a candidate of their

choice.

10.  The election is to be held on September 15, 2009, the plaintiffs
are moving for injunction relief because of the short time in question for

them to seek their protected right under the United State Constitution.

11.  If the election was to go forward without the relief requested,
this would be an irreparable damage to plaintiffs constitutional first
amendment right to vote and upon information and belief, the democratic
voters of the 16" and 17" Councilmatic District would have no choice in
their primary. It is a well known fact that the winner of the Democratic

Primary in these District will win the November election.

12.  The right for a candidate to appear on the ballot is integral to
the right to vote and is protected by the United States Constitution.
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13. Mark Escoffery-Bey is an African-American seeking to be on
the ballot of the Democratic Primary for the 16™ Councilmatic District and
as an African-American he is a member of an ethnic group constituting a
suspect class for the purpose of the equal protection analysis. Isreal Martinez
i1s an Hispanic-American seeking to be on the ballot of the Democratic
Primary for the 17" Councilmatic District and as an Hispanic-American he
is a member of an ethnic group constituting a suspect class for the purpose

of the equal protection analysis.

14.  Plaintiffs have no plain or adequate remedy in any other court

and timely relief can be obtain by plaintiff only through the granting of am

writ of madus by this court.

15.  On or about July 16, 2009 a Designating Petition was properly
and duly filed by and on behalf of Mark Escoffery-Bey as aforementioned
16" City Councilmatic candidate in the Democratic Primary to be held on
September 15 ,2009, said petition had approximately 2318 signatures for a
position for which 900 valid signatures were required. Upon information and

belief, the New York City Board of FElections miscalculated the exact

numbers.

16. Among the petitions filed on behalf of Mark Escoffery-Bey
there were 12 pages of signatures (sheet 30,31, 40, 116, 158, 159, 173, 179,
190 191, 196 206) were improperly invalidated by the board of Elections of
the City of New York in their entirety on the grounds that the subscribing
witness wrote incorrect number of signature on the page the total number of

signatures 106. This mere minor technicality should not have invalidated
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the signatures. This petition was improperly not counted by the New York
City Board Elections depriving those voters listed therein of their United

States Constitutional Rights.

17.  Furthermore, plaintiffs voters rights to vote were removed by
the New York City Board of Elections In violation of the Federal Motor
Voter Law and a Federal Decree by the United State Supreme Court.
Plaintiffs request their right to vote be restored and their signatures counted.
The New York City Board of Elections refuse to count 30 of these

signatures.

18.  Upon information and belief, the Board of Elections of the City
of New York by invalidating the signatures of Mark Escoffery-Bey deprive
the voters of the Democratic Party in the 16™ Councilmatic District in Bronx

of their choice.

19. Upon information and belief the act of not counting said
signatures is a constitutional violation of the rights of the voters on said

petition all of whom were minorities.

20.  Among the petitions filed on behalf of Mark Escoffery-Bey
there were approximately 385 signature invalidated by the City of New York
Board of Elections due to dissimilar signature. Dissimilar signatures without
more does not lead to a conclusive presumption that the nominating petitions
were not sign by the voters. We believe that it is not. There are also no

indication in the referee’s report as to weather or not these 385 signatures
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were from the valid signatures, signatures already invalidated by the Board

of Elections or the total signatures which rendered the count meaningless.

21. The proper counting of these signature wound give the

candidate more than 900 signatures thus placing him on the ballot.

22.  On or about July 16, 2009 a Designating Petition was properly
and duly filed by and on behalf of Israel Martinez as aforementioned 17"
City Councilmatic candidate in the Democratic Primary to be held on
September 15, 2009, said petition had approximately 2400 signatures for a
position for which 900 valid signatures were required. Upon information and
belief, the New York City Board of Elections miscalculated the exact

numbers.

23. Amongst the petitions filed on behalf of Israel Martinez was a
petition of valid signatures comprising of approximately 101 signatures
which was not counted because the New York City Board of Elections ruled
that plaintiffs Sandra Simmons and Joyce Nix Furthermore, plaintiffs voters
rights to vote were removed by the New York City Board of Elections In
violation of the Federal Motor Voter Law and a Federal Decree by the

United State Supreme Court. Plaintiffs request their right to vote be restored

and their signatures counted.

24.  All three plaintiffs that the New York City Board of Elections
removed as voter were witnesses to Israel Martinez petitions. Sandra
Simmons and Joyce Nix are homeless and live in a female shelter. They

placed their current address on the petitions. The petition states that “I now

26



reside at”. Furthermore it states “I understand that this statement will be
accepted for all purposes as the equivalent of an affidavit and if it contains a
material false statement shall subject to the same penalties as if I had been
duly sworn. Their signature on the petition matches the buff-card on record

at the New York City Board of Elections.

25. Amongst the petitions filed on behalf of Israel Martinez was a
petition of valid signatures comprising of approximately 93 signatures which
were improperly not counted by the New York City Board of Elections
depriving those voters listed herein of their constitutional rights to have their
signatures count for the candidate of their choice. These 93 signatures
contained minor alterations. The 1992 New York State Election Reform Act
liberalize the election laws so that mere technicalities like alterations does

not invalidate signatures.

26. Upon information and belief, the act of not counting said
signature is a constitutional violation of the right of the voters on said

petitions all of whom are minorities.

27. If these signatures are counted, Israel Martinez will have well

over the 900 required signatures.

28. Upon information and belief, the judicial process that took
place in Bronx County Supreme Court and the Appellant Court First
Department Removing Mark Escoffery-Bey and Israel Martinez as
candidates, violated the constitutional rights of the candidate and right of the

plaintiff of their federal of their federal and states constitutional rights.
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29. Upon Information and belief, Appellant Division First
Department Chief Justice Gonzales before becoming a justice in the Bronx
Supreme Court and the Appellant Division, was active politically on behalf
of the Bronx Democratic Party in the same Councilmatic District where
Israel Martinez was seeking to be an insurgent candidate against the
candidate of the Bronx Democratic Party. Furthermore, Counsel to the
Bronx Democratic party, Howard Vargas was the treasurer and consultant
for the election of Justice Gonzales to the State Supreme Court. Justice
Gonzales was the deciding vote to keep Mark Escoffery-Bey and Israel
Martinez off the ballot (see new York daily news article.) Chief Justice
Gonzales and Justice Seewald should as a matter of fairness and right have
excluded Themselves from determining the case of Mark Escoffery-Bey and
Israel Martinez. |

30 Upon information and belief, the behaviors and decision of
Bronx Supreme Court Justice Robert G. Seewald, and Presiding Justice
Gonzalez were highly prejudicial, unfair, not based on valid legal
precedence, and unconstitutional, because his decisions deem these
petitioners, voters of the district, and the candidates seeking office, a fair,
unprejudiced court proceeding and forum, which is the hallmark of our legal

system and the aim of our New York and Constititonal rights.

31. Upon information and belief, Bronx Supreme Court Justice
Robert G. Seewald, and Presiding Justice Gonzalez was selected
through a flawed, unconstitutional process of selecting judges, which
makes him beholden to the existing political leadership of his county

and, in this case, the Bronx Democratic Party.



WHEREF O RE, the plaintiffs herein seek the following

remedies:

(1) That the Board of Elections in the City of New York restore
plaintiffs right to vote;

(2) that the Board of Elections in the City of New York place on the
ballot for the Democratic Primary for September 15, 2009, the name
of Mark Escoffrey-Bey and Israel Martinez as Democratic Party
candidates for the 16™ and 17" New York City Councilmatic Districts;

(3) that the attorney for the plaintiffs be granted legal fees;

(4) that the plaintiffs recover the necessary fees and costs of this
action and that punitive damages be assessed as to the violation of the

voting rights of plaintiffs; and

(5) that this court take such further and other action as it deems just

and proper herein.

I, Brother T. Williams-Bey, hereby verify under penalty of
perjury under the laws of the United States of America that the

foregoing is true and correct. &wm / w ‘Q[m

August 28, 2009 Brother T. Williams-Bey

New York, U.S.A. C/o. 305 E. 170" Street
Bronx, New York, 10456
(866) 701-0777
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32 Upon information and belief, it is the same Democratic Party of
Bronx county leadership whose lawyers acted herein to remove Mark
Escoffrey-Bey and Israel Martinez, candidates, that aided and helped
select Bronx Supreme Court Justice Robert G. Seewald, and Presiding
Justice Gonzalez to become a judge, so that the process and procedu're
followed in New York should be invalidated because it leads to a
system of political inequality and unfairness and results in what took
place in the Bronx Supreme Court before Justice Robert G. Seewald,
and in the Appellate Division of Supreme Court, First Judicial

Department, with regards to Mark Escoffrey-Bey and Israel Martinez.

33.  Upon information and belief, the findings of Justice Robert G.
Seewald, and Presiding Judge Gonzalez against Mark Escoffrey-Bey
and Israel Martinez were politically motivated and tainted and done to
further the political motive of the Bronx Democratic Party, all in
violation of the valid and constitutional rights of the petitioners, and

the rights of these voters.

34. Based on the aforementioned politically influenced judiciary
which is a direct and significant cause Mark Escoffery-Bey and Israel
Martinez were improperly removed as candidates by the Supreme
Court, State of New York, Bronx County by Justice Robert G
Seewald and by the New York Appellant Division, First Department,
these candidate the United States due process rights for a fair court
which is non-bias, non-prejudicial and not influenced by politics were

seriously violated.
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VERIFICATION

STATE OF NEW YORK

COUNTY OF BRONX

I W \ham g-B\\’ Being duly sworn, deposes and says: That (s)he is
the plaintiff herein, that (s)he has read the foregoing petition and knows the

content thereof that the same is true to his/her own knowledge except to

those matters alleged on information and belief and that as to those matters

(s)he believes to be true

Buoten T lilleewcr B,

ster T 0, e Bey.

Sworn to before me

this .77 day of August 2009
CWM%Z?&;&‘Z({,
7 3 Ve

ul Notary 7
ﬁgﬁs’:r’u~.~ A 135 :

3 fia, 2 ~'.?)‘Z§3 //

o Evpites %/222//

8€:S Hd 82 9NV 6002
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VERIFICATION

L, Brother T. Williams-Bey, Plaintiff, hereby declare or certify, verify, or

state under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct.

New York, U.S.A.
August 28, 2009 Yours, etc.,

Busttor T Wlliaes oy

Brother T. Williams-Bey, Plainti?f
C/o. 305 E. 170" Street

Bronx, New York, 10456

(866) 701-0777.

Subscribed and affirmed
Before me this £ day
2009

Ama::w A POUSRITT

City of
cenifibai‘-
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VERIFICATION
STATE OF NEW YORK
COUNTY OF BRONX

Niyyirrah El, Being duly sworn, deposes and says: That (s)he is the plaintiff
herein, that (s)he has read the foregoing petition and knows the content
thereof that the same is true to his/her own knowledge except to those
matters alleged on information and belief and that as to those matters (s)he

believes to be true

W,

Niyyfrrah El

1685 University Ave #
Bronx, New York, 10453
(917) 849-9982.

Sworn to before me
this 44 day of August 2009
/;Pr\

Vil

\ Notary

VICTOR N. ALONSO
Notary Public, State of New York
No. 01AL6206050

Qualifled in Bronx Coun
Term Expires May 18, 2013



VERIFICATION

STATE OF NEW YORK

COUNTY OF BRONX

Juan Antonio Martinez, St., Being duly sworn, deposes and says: That (s)he
is the plaintiff herein, that (s)he has read the foregoing petition and knows
the content thereof that the same is true to his/her own knowledge except to
those matters alleged on information and belief and that as to those matters

(s)he believes to be true

uan Antonio Martinez, Sr.

1000 Freeman Ave
Bronx, New York 10459
Sworn to before me
this % f/day of August 2009
) 4
. .

P

//

County Co:
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VERIFICATION

L, Niyyirrah El, Plaintiff, hereby declare or certify, verify, or state under
penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

New York, U.S.A.

August 28, 2009 Yours, etc.,
A// M//W/I/I //4 (( p
N 1yy1rrah E
1685 University Ave #3D

Bronx, New York, 10453
(917) 849-9982.
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VERIFICATION
STATE OF NEW YORK

COUNTY OF BRONX

Juan Antonio Martinez, Jr., Being duly sworn, deposes and says: That (s)he
is the plaintiff herein, that (s)he has read the foregoing petition and knows
the content thereof that the same is true to his/her own knowledge except to
those matters alleged on information and belief and that as to those matters

(s)he believes to be true

fan Mad
an Antonio Martinez, Jr.
1000 Freeman Ave
Bronx, New York 10459

Sworn to before me
this 28 day of August 2009

CW"A/ ?// ?Zzzzﬂ/
Notary '

ARABELLA M. P«.AJEF"E"‘
Commissiona

c C;ty of Naw ¥ i+ 4833 he Q Wd 8¢ 3“‘ B“Bz

ertificate tilad in ¢ Yeors

County Commizsion £x Nm‘ea M%&// “30)\ &BN Agoi,é%,_‘;jé\gloﬂé
SO ENi303
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United States District Court
Southern District of New York

X
Brother T. Williams Bey, Niyyirrah El, Lincoln Salmon.

Juan Antonio Martinez Sr., S Juan Antonio Martinez Jr.
Sonya Simmons, Joyce Nix, et al,

Plaintiff
Affidavitt
Against Case No.

New York City Board of Elections
Commissioners of the New York City Board of Elections

Defendants

X
1. These plaintiff voters seek to have the New York City Board of Elections

place onto the ballot Mark Escoffery-Bey and Israel Martinez for the 16"
and 17" Councilmatic District, county of Broﬂx, New York City for the
September 15, 2009 primary election as per the complaint and papers
attached hereto. To restore the rights of voters that were removed by the
New York City Board of Elections.

2. We are moving herein by Order to Show Cause because of the fact that
the election is to be held on September 15, 2009.

3. The voters have no access to relief except in Federal Court and will
suffer irreparable harm if these candidate are not placed on the ballot

4. The party herein is seeking injunction relief and or a writ of mandamus.

5. This party is likely to succeed if this case is resolved on the merits
because it is well settled that the voting is a constitutional right. See

Reynolds v. Sims, 377 U.S. 533 (1964)
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6. These African Americans and Hispanic-Americans are in protected
category under federal law whose rights have been violated.

7. The right to appear on the ballot is integral to the right to vote and must
be scrutinized

8. under the same test constitutionally. Mondonado v. Rodriguez 523
Supp. 177, 179-80

9. (S.D.N.Y. 1981), Williams v. Scalfani, 444 F. Supp. 906, 911
(S.D.N.Y. 1978) aff mem. 580 F. 2d 1046 (2d.Cir.) also Williams v

Rhodes 393 U.S. 23, 30 (1968), Smith v. Cherry 489 F. 1098, 1102 (7"
Cir. 1973),

10.  All the candidates are in an ethnic group that constitute a suspect class
for the purpose of equal protection analysis. Keyes v. School District 1,
413 U.S. 189, 197 (1973), Hernandez V. Texas 347 U.S. 475, 477-79
(1954) Soberal-Perez v. Heckler 717 F. 2d 36,41 (2n, Cir. 1983)

11.  Plaintiffs have satisfied the requirement of irreparable harm because if

the election would go forward without the relief requested, any
infringement on plaintiff’s constitutional first amendment right to vote
would be irreparable, unless a court took the extraordinary step to
invalidate the results of the election. See Williams v. Salerno, 792 F2d.
323,326 (2d Cir); Koppel v. New York State Board of Elections, 8.F.
Supp 2d382,384 (S.D.N.Y. 1998) aff’d 153 F 3d. 95 (2d Cir. 1998)

12.  “The First Amendment right to vote is vital underpinning of our
system of government” and if the plaintiffs meet the burden of proving
irreparable harm and not being able to vote is an irreparable harm, and a
substantial likelihood of success on the merits, then the .plaintiffs should
be awarded the injunctive relief of having their candidate placed on the

ballot. See Miguel Jiminez et al v. Westchester County Board of
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Elections et al, 03 C1V 1673 (S.D.N.Y. 2003 Judge Sidney Stein).
Matheson vs New York City Board of Elections. (See Attached exhibit)
13.  All the remedies sought herein other than injunctive relief of placing
the above named candidates on the ballot should be decided separate
from this relief and on the merits of said case.

14. The plaintiffs herein are seeking their remedy under their
constitutional rights and there has been no prior similar relief requested

of this court by these voters.

L, Brother T. Williams-Bey, hereby declare or certify, verify and state under
penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Dated 28, i/
Biotlee T il By

Brother T. Williams Bey
C/o. 305 E. 170" Street
Bronx, New York, 10456

We are proceeding by order to show cause rather than by notice of
motion because of the time restraints in that the primary election will be held
on September 15, 2009 and that to proceed by notice of motion would result
in the matter being heard beyond the date of the Primary Election.

Subscribed and affirmed

before me this ;ZF day

of , 2009

7/

x/.é«@é /Zamz/

ARABELLA M. POUSRIET
Commissiong

City of &
Certificate
County Com




' SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF THE BRONX: ELECTION MATTERS PART

In the Matter of the Application of Cordelia Gilford,
as Objector, ‘

Petitioner,
-against-
Mark Escoffery-Bey as Candidate for Council Member

from the 16" Council District and Mark Escoffrey-Bey as
the candidate’s Contact Person, and

Frederic M. Umane, et als, being the Commissioners of the

Board of Elections in the City of New York,
Respondents,
For an order INVALIDATING and declaring null and void

certain designating petitions filed with the Board of "
Elections purporting to designate the within named

Candidates for Public Office and/or Party Positions from -

Bronx County to be voted upon in the Democratic
Primary Election to -be held on September 15, 2009 and
enjoining the New York City Board of Elections from

placing the Respondent candidates’ name on the official’

ballot and voting machines for said Democratic Prlmary
Election.

In the Matter of the Application of Mark Escoffery-Bey,
as candidate for the Democratic nomination for the
Public Office of City Council Member of the

City of New York, Bronx County, 16" District,

Petitioner,
‘ -against- |
_ Cordelia Gilford, Objector,
| Respondent,
For an Order Pursuant tb Article 16 of the Election Law
to Declare the Validity of a Designating Petition to

designate Petitioner as a candidate in the Democratic
Party Primary Election to be held September 15, 2009.

Index No:260450-09

i
1

Report of the Referee

Index No:260465-09

TO THE SUPREME COURT, BRONX COUNTY, ELECTION MAi{TTERS PART:

Pursuant to the directive of the Hon. Robert G. Seewald, at the call of the

Election Matters Calendar on August 3, 2009, the within proceedihgs were referred to
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the undersigned to hear and report with recbmmendations. In th{a

proceeding brought

under Index No. 260450/09, petitioner, Cordelia Gilford, as objectlor, seeks to invalidate

- the designating petition filed on behalf of Mark Escoffery-Bey, a ciandidate for Council

Member from the 16™ Council District, in the Democratic Party prfEmary to be held on

September 15, 2009. In the proceeding bearing Index No. 26046
Escoffery-Bey, moves to validate his designating petition. These
consolidated for the purposes of this report. |

The consolidated hearing with respect to these two
held at the Bronx County Board of Elections on August 5, 6%, 7
Cordelia Gilford (hereinafter referred to as “petitioner-objector”), 2
invalidating proceeding and respbndent in the validatiné proceedi

by Stanley K. Schiein, Esq. Candidate, Mark Escoffrey-Bey (here

5/09, petitioner, Mark-

two proceedings are

election matters was

8", 9™ and 10™, 2009.

s the petitioner in the

ng, was represented

inafter referred to as

“the candidate”), was represented by Verena Powell, Esq. This referee was assisted

during the course of the hearing by Referee Brenda Mechmann.
filing of the minutes were waived by the parties. The Clerk’s Rep
Elections indicated that Mr. Escoffery-Bey’s designating petition ¢

signatures, of which 1148 were found to be invalid and 1170 were

The transcription and

ort of the Board of

ontained 2318

» found to be valid.

The designating petition was thus found to have contained more gihan the required

number of 900 signatures for placement of the candidate’s name

primary-elect‘ion.' The burden of going forward, therefore, rested \

invalidate.

PETITION TO INVALIDATE

on the ballot in the

vith the petitionef to'

In support of the petition to invalidate, counsel for petitioner-objector

2
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i

argued that an overwhelming number of the 1170‘ signatures foun:d valid by the Board of

Elections should be found invalid as the signatures on the design%ting petition were
' [

forged and/or of dissimilar handwriting to that of the actual registe@red voter.

Specifically, in her specifications of objections to the candidate’s d

esignating petition,

the petitioner-objector claimed that 944 of the 1170 signatures were forged/dissimilar.

The Clerk’s Report contained no ruling as to the objectiohs allegin

signatures and referred those signatures to the court.

g forged/dissimilar

Counsel for petitionef—objector relied on the specifications of objections as

her bill of particulars and timely filed a written bill of particulars ind
prove that some of the signatures claimed as forged/dissimilar we
ground that the person who signed the petition was not validly reg

Line-by-Line Review

icating an intent to
re also invalid on the

istered or enrolled.

-Prior to the commencement of the line-by-line review, counsel for the |

. candidate conceded that 26 of the signatures on the designating petition which she

reviewed with a representative of the petitioner-objector were diss
for that individual contained in the voter registration record."

On August 6", 7" 8" g and 10", this Referee con

ducted a line-by-line

review of 532 signatures from Volume 272 (the candidate’s only petition volume) which

petitioner-objector maintained were forged/dissimilar. Thomas Mc
Stanley K. Schlein, Esq., was présent for petitioner-objector, and *

V\_/as' present for the_candidate. Répresentatives of each side were

A list of the 26 signatures is attached to this report.

3

>Neil, an aide to
Verena Powell, Esq.

) permitted to make

imilar to the signature
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their arguments as to the validity or invalidity of the individual sigr{atures subject tq

‘review. | was assisted in my review of the signatures by a represientative of the Board

| of Elections who operated the computer terminal to access the reicords of the Board.

Of these 532 signatures; | .invalidated 330 on the gro
signatures on the designating petition sheets were dissimilar to th
named individuals on the voter registration records. Of the remair
found 192 to be sufficiently similar to the signatures on the voter r
be found satisfactory and valid. | reserved decision on 10‘signatﬁ

printed.

Referee Brenda Mechmann reviewed 33 signatures

und that the

e signatures for the o
ning 202 signatures, |
egistration records to

res which were

which petitioner-

objector alleged were forged/dissimilar. Of these, Referee Mechmann found 26 to be

" invalid as dissimilar to the signatures for the named individuals on
records and 7 to be sufficiently similar to the signatures on the vot

to be valid. In addition, Referee Mechmann reviewed 11 signatur

the voter registration

er registration records

es which petitioner-

objector claimed were invalid on the ground that the person who signed the petition was

not validly registered or enrolled and found 4 to be invalid on this

In sum, of the 569 signatures reviewed for claimed ¢

basis.

lissimilar handwriting,

382 were found to be invalid, a number which exceeds 65% of the signatures reviewed.

The total number of signatures found invalid pursuant to the line-4

Witness Testimony

In further support of the petition to invalidate, counse

%A summary of the specific line-by-line determinations of th
Mechmann is attached to this report.

|
|

yline review is 3862.

3| for petitioner-

s referee and Referee
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objector called 7 witnesses. .

_ A signature purporting to be that of Gloria Benfield iappears on sheet 3,
line 10 of the candidate’s designating petition. Ms. Benfield testiﬁéd that the signature
that appears on page 3, line.10'is not her signature, that she djd nbt sign‘ the
candidate’s designating petition and that she was never asked to sign the pandidate’s .
designating petition. Ms. Benfield further testified that she is co-chair of the Youth
Council withthe incumbent City Council Member Helen Foster and would not sign anyl
petition for a candidate opposing Council Member Foster. Ms. Benfield testified that
she spoke to her building superintendent, Edwin Ortiz, Athat morning who told her that
three additional individuals listed in the petition as living in her apartmént building, |
Lourdes Arias, Jesus Nieves, and Ivetté Cardona, have not lived in the building for
years. | |

A signature purporting to be that of Dominga Oﬁiz appears on sheet 3,
line 6 of the candidate’s designating petition. Ms. Ortiz testified that the signaturé that
appears on page 3, hne 6 is not her S|gnature that she did not sign the candidate’s
designating petition and that she was not asked to sign any designating petitions fhis _

year.

| A signature purporting to be that of Lucille White adpears on sheet 106,
line 4 of the candldate s designating petition. Ms. White testified thlat the signature that
- -appears on sheet 106, line 4 is not her sugnature that she did not lsngn the candidate’s
desrgnatlng petmon and that she was never asked to sign this candldate s or any other

- candidate’s designating petmon‘this year.
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A signature purporting to be that of Calinda Lewis a:ppears on sheet 98,

line 2 of the candidate’s designating petition. Ms. Lewis testified that the signature that‘

| appears on sheet 98, line 2 is not her signature and that she was never asked to sign

the candidate’s designating petition. Ms. Lewis further testified th
contained in the petition and also.contained on her voter registrati
address from which she moved 10 years ago.

A signature purporting to be that of Helga Johnson

124, line 1 of the candidate’s designating petition. Ms. Johnson te

ot the address

on card is her former

appears on sheet

stified that the

signature that appears on sheet 124, line 1 is not her signature and that she was never

asked to sign this candidate’s designating petition. Ms. Johnson t

- examination that she signed a designating petition at the end of Jt

Helen Foster.

A signature purporting to be that of Maxine Ziegler :

line 7 of the candidate’s.designating petition. Ms. Ziegler testified

appears on sheet 102, line 7 is not her signature and that she was

designating petition for this candidate in July.

estified on cross-

Ine for candidate

appears on sheet 102,
that the signature that

not asked to sign a

A signature purporting to bé that of George Robinson Sr. appears twice

on'the candidate’s designating petition, on sheet 20, line 1 and sh
Robinson was shown both sheets of the petition and testified that

signatures was his and that he was never asked to sign this candi

petition.

I found the testimony of each of the seven Witnesses

cet 52, line 5. Mr.

neither of the

date’s designating

to be forthright,
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|

credible and sufficient to establish that the eight signatures purpoéftedly attributable to
these witnesses to be forgeries. | |
Prior to the testimony of these witnesses, 5 of thesei 8 signatures

(Benfield, Ortiz, Ziegler and Rbbinson [2]) were found invalid duriﬁing the line-by-line
review as a result of dissimilar handwriting. The three others (Whiite,- Lewis and
Johnson) had not been reviewed and based upon their testimony iare founvdA invalid,
bringing the total nurhber of invalid signaturés to 389. [find the telstimony of Ms.
‘Benfield regarding her cénversation about 3 other signers with hejr bu‘ildiﬁg |

superintendent; while credible, constitutes inadmissible hearsay, Tnd, therefore, is not

sufficient to establish that the signatures of those three indivi‘duals’are i_n_valid.

Summary - Petition to lm)_alidate
Pursuant to the line-by-line determinations-and witness testimony, | find-
389 signatures to be invalid. After subtracting these 389 signatur as‘ found invalid ,froh
the starting number of 1170, the candidate is left with 781 valid signatures, which is Iéés
than the required number of 900 signatures fpr placement of the candidate’s name on
the ballot in the primary election. | The burden then-shifted to the gandidate on his-
petition to validate. | |

PETITION TO VALIDATE

Pursuant to the kules of the Election Matters Part as|announced ét the call
- of the calendar on August 3, 2009, petitioners were required to file and .ser\‘/e their bill of
particulars by 2:15 p.m., Wed., August 5, 2009. On August 7™, counsel for the
candidate filed and served a bill of paﬁipulars which stated that “the designating petition"
contains the requisite number of siénatures of duly enrolled voters” and that the

7
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i

Objector's accusations of forgery “are based on discounting duly énrolled Bronx voters

!

based on inadequate search parameters in the Board of Electionsé
for the candidate was directed by this Referee to provide to the _cd
the petitioner—objectof with a list of the speciﬁc signatures found in
Elections that the candidate claimed to be valid.

- On Friday, August 7f“, this referee advised counsel f

.objector and the candidate that because there was such a large nu

for which line-by-line review was requested, additional referees w
the Board of Elections on Saturday to conduct these line-by-line re
reépective barties should have pefsonnel, available to assist in thjs
Saturday, August 8", two other referees and myself were present
representatives were present for the petitioner-objector, feady to |
| by-line review. Counsel for the candidate was present and. proces
line review of the signatures: petitioner-objector claimed to be forg
candidate was not.present and no other répresentativé from the ¢

proceed with the line-by-line review wifh either of the two addition

On Sunday, August 9", myself and one other feferee was present at the Board. Again

while counsel for the candidate was present and proceeded with t
of the signatures petitioner-objector claimed to be forged/dissimilg
not present and no other representative of the candidate was ava
the line-by-line review with the additional'availaﬁle referee. By the
Sunday, counsel for the candidate had still not provided either the
the pétitioner—objector with a iist of the specific signatures found' in

8

database.” Counsel
urt and counsel for

valid by the Board of

or both petitioner-
mber of signatures
ould be available at
>views and that the

5 process. On

at the Board. Several
broceed with the line-
2ded with the Iine;-by-_
ed/dissimilar, but the
andidate was able _tcé
Al available referees.
he line-by-line review
f, the candidate was |
lable to proceed with
> end of the day
referee or counsel for

valid by the Board of
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Elections that the candidate claimed were valid.

On Monday, August 10", the line-by-line review of the signatures

petitioner-objector claimed to be forged/dissimilar continued until épproximately 3:30

p.m. At this point, counsel for the candidate had still not provided

counsel for the petitioner-objector with a list of the specific signatu

either the referee or

res found invalid by

the Board of Elections that the candidate claimed should be restored. HoWever, she did

have a list of some signatures she wished to be reviewed and the

line-by-line

determination with respect to the petition to validate began. This referee reviewed 41

signatures and found 4 of these signatures to be valid as the indiv

enrolled and registered at the address contained in the petitioh. R

idual was duly

ive of the signatures’

were found to be invalid as fraudulent as both the printed name and signature on the

designating petition was found to be spelled differently ,thAan the name on the voter -

registration records. Two signatures were found invalid on the grc
was not properly enrolled. | reserved decision on 30 signatures in
was duly registered and enrolled but the address-on the petition s

than the address on the voter registration card.’

und that the signer

heet was different

At approximately 4:45 p.m., | advised the parties that the line-by-line

determinations would conclude at-5:30 p.m. At the call of the cale

‘the parties were advised that election matters would conclude at 1

ndar on August 3%,

:00 p.m. on August

10"™ but this referee provided the parties with additional time in light of the significant

number of signatures which need,éd to be reviewed énd the time lost by the fact that

’A summary of the line-by-line determinations with respect
validate is attached to this report. -

to the petition to

which the individual
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counsel for the candidate had two unrelated court appearances which could not be

changed. At approximately 5:00 p.m., counsel for the candidate stated that she wished .

to discontinue the line-by-line review as she would not have a sufficient number of

signatures available for review by 5:30 to recoup enough signatures to reach the

required 900 number.

CLOSING ARGUMENTS

Counsel for petitioner—objector contended that a fihding by the referee that -

1/3 of the 1170 signatures found valid in the clerk’s report were dissimilar to the

signatures contained in the voter régistration reco_rds, coupled with the testimony of

seven witnesses establishing that their signatures were forged, demonstrates that the

~ petition gathering process of the candidate was permeated with fraud. Counsel for

petitioner-objector noted that 'the invalidation of 389 signatufes by the referee (386

during the line-by-line review and 3 as a résult of hearing testimony) mandates the

granting of the petition as the candidate lacks the necessary 900

remain on the ballot.

valid signatures to

Counsel for the petitioner-objector further argued that the c‘andidate.

~ should be precluded from arguing the merits of the petition to validate due to the -

untimely filing of the bill of particulars.

Counsel for the candidate argued that a ﬁndihg of dissimilar handwriting

does not constitute fraud and that the petitioner-objector presented no evidence

demonstrating that the candidate participated in any fraudulent activity or had

knowledge of any fraudulent activity commitfced in the petition gathering process.

Counsel for the candidate noted that petitioner-objector only proved that 8 of the 2319

10
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~ percentage of the total number of signatures gathered.

signatures collected were forged and that this constituted an extrémely s.mall

With respect to the petition to validate, counsel for the candidate argued

that the 30 signatures which the referee reviewed which were previously found invalid

on the ground that the signer was not registered should be restored as each of these 30

signers was duly regisiered and enrolled. It is the candidate’s position that even though

in each case the address of the signer on the petition is incorrect,

in the specifications of

objections petitioner-objector failed to challenge the signature on the basis of wrong

address and should, therefore, be precluded from challengingithe

basis now.

signatures on that

Counsel for the candidate also maintained that 12 pages of signatures

(sheets 30, 31, 40, 116, 158, 159, 173, 179, 190, 191,196, 206) were impfoperly_

invalidated in their entirety on the ground that the subscribing witnesé wrote the

incorrect number of signatures on the page. The candidate subm
the claimed number‘of signatures by the subscribing witness is. ad
number of sugnatures on that page and pursuant to Election Law ¢
sheet may not be invalidated solely on the basis of such an under
-candidate’s position that he is entitled to recoup each of the 106 ¢

those 12 pages.

its that in each case,
tually less than the
5-134(11), a petition
statement. It is the

laimed signatures on

" In rebuttal, counsel for petitioner—dbjector argued thjt the candidate’s

assertions regarding the 12 petition sheets which were invalidate

in their entirety

should be disregarded as this claim was raised for the first time owfn closing argument.

‘With respect to the candidate's argdmen,t that petitioner-objector T'hould be precluded

11
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from raising a challenge to the 30 signatures which listed the wrong address on the

petition sheet because such claim was not raised in the specifica;tions of objections,

counsel for petitioner-objector maintained that pursuant to the “Désignating Petition and

Opportunity to Baliot Petitiori Rules for the September 2009 Prim
by the Board of Elections pursuant to Electibn Law 6-154(2), the
~stands for-“not registered as stated in the BOE records” and that
covers the situation where the signer's address on the petition dif
| of that individual in the Board of Elections records.

Counsel for petitio'ner-obj’ector again arg!._ied that a
referee that 385 signatures were forged/dissimilar mandgtes the
ballot placement.

Petition to Invalidate - Sumnia[y'

With respect to the 106 claimed siginatures on the 1
invalidated in their entirety by the Board, petitioner-objector raise
- specification of objections to aII. but 3 of these signatures. As the

closing argument to claim that the Board erred in invalidating the
" petitioner-objector was deprived of the opportun_ity to address the
thesé signatures cont'aiiried in the specifications of objections. T
. estopped from arguing that the 103 signatures challenged in thé
objections should be restored. This iricludes the 15 signatures in
‘objector’s challenges were ruled “not as specified” as the petition
argued before the Referee that the B_oard erred in denying these
‘signatures A\.Nhic;h the petitioner-objector did not challenge are fou

12

ary Election” adopted
bbjection raised, “‘NR,”
this objectién also

fers from the address

determination by the

candidate’s forfeiture of

2 petition sheetsl

d challenges in the
candidate waited until
entire sheets,
challenges raised to-
us, the candidate is
specifications of

which the petitioner-
er-objector could have
challenges. The three

nd to be valid.
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With respect to the 30 signatures which contained an incorrect address, |

found the challenge “NR" sufficient to cover this situation and cor

signatures were properly found invalid by the Board.

In sum; | find that the Board incorrectly ruled seven
invalid and those signatures should be restored bringing the total

signatures to 788, which is less than the required number of 900

clude that such

signatures to be
number of valid

signatures for

placement of the candidate’s name on the ballot in the primary election.

As the candidate lacks the sufficient number of vali

‘placement on the ballot, | recommend that' the petiti'on to invalidate be granted'ahd the

petition to validate be denied.

Dated: August 12, 2009

SUMMARY

Respectfully

S

Nina Rusnak

i signatures for

submitted,

Special Referee

13
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SUPREME COURT OF THE STATE OFNEWYORK . -
COUNTY OF THE BRONX: ELECTION MATTERS PARTV B

- In the Matter of the Appllcatlon of Cordeua Gllford

as Objector,
| ' i.' Petitioner,

-against-

- Mark Escoffery-Bey as Candidate for Councll Member v

from the 16" Council District and Mark Escoffrey-Bey as
the candrdate s Contact Person, and

Frederic M. Umane, et als, being the Commissnoners of the -
Board of Elections in the Clty of New York ’

Respondents, L

For an order INVALIDATING and declaring null and void -

.. certain designating petitions filed withthe Boardof -~ - ..
_Elections purporting to designate the within named

Candidates for Public Office and/or Party Positions from

‘Bronx COunty to be voted upon in the Democratlc T
. 'anary Election to be held on September 15, 2009 and
* enjoining the New York City Board of Elections.from

placing the Respondent candidates’.name on the offlcial

- ballot and voting machlnes for sard Democratlc anary
‘Election. B L

. In the Matter of the Application of. Mark Escoffery-Bey, R
. ‘as candidate for the Democratic. nomination for: the o )
* - Public Office of City Council Member of the
. Clty of New York, Bronx County, 16"‘

Distrig_:t B '

o l.-"e'ti‘gioner,_.. |
‘-agains_t- ] | |

Cordelia Gilford, Objector, |

S ' Respondent

For an Order Pursuant to Artlcle 16 of the Electlon Lav_v :

. to Declare the Validity of a Designating Petltlon to’

designate Petitioner as a candidate in the Democratlc

’Party Primary Election to be held September 15, 2009

o Signatures stipulated to by parties 4a,s dissimilar

Sheet. Line Sheet
2 2 15
2 10 19
3 1 19
3 5 20
6 5 21
6 8 - 25
6 10 25
7 9 ) 50
8 2 - 50
8 3 50
8 8 50
13 1 50
13 8 52

T N-UT G0N -CO-NI (O

i lnd]e)e N0:260450-09

T f,f»‘.Reﬁoort of the Refere_e o

Index No:260465-09 -

-
lo

i
~
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NEW YORK SUPREME COURT - COUNTY OF BF.ONX

N

d PART OSCMPAR] (oDt O
/ Settle Order Q
SUPREME OgOURTOF'IﬂBSI‘ATB OF NEW YORK a
X :
-6t Y Index N, 2504‘6%/2@3 |
-against- ton,_{o801_G. StuviALy)
Bl of G etmils  ustice

The following papers mumbered 1to_____ Read on this motion,_

Noticed an and duly sobeitted ss No. __on the Motion Calendarof,____

Notice of Motion - Order to Show Canse - Exhibits and Affidavits Amsexad

Answaring Aflidavit and Exhibits

Replying Affdavit and Exhibits

_ Affilavits aad Exhibicy

PO —————
e ———

Pleadings - Exbibit

Stipulation(s) - Reforee’s Roport - Minmes

Filed Popers

Memorsada of Law

Upon the foregoing papers this

Application is decided in accordance with the attached

memorandum decision.

Motion is Respectfully Referred to:
Justice:
Dated:

si/4, 09 | /

Hon.,

7 18C.

Roseny & Sew-ww
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF THE BRONX: ELECTION MATTERS PART

In the Matter of the Application of Cordelia Gilford,
as Objector,
Index No:260450-09
Petitioner,

-against- DECISION AND JUDGMENT

Mark Escoffery-Bey as Candidate for Council Member
from the 16" Council District and Mark Escoffrey-Bey as
the candidate's Contact Person, and

Frederic M. Umane, et als, being the Commissioners of the
Board of Elections in the City of New York,

Respondents,

For an order INVALIDATING and declaring null and void
certain designating petitions filed with the Board of
Elections purporting to designate the within named
Candidates for Public Office and/or Party Positions from
Bronx County to be voted upon in the Democratic
Primary Election to be held on September 15, 2009 and
enjoining the New York City Board of Elections from .
placing the Respondent candidates’ name on the official
ballot and voting machines for said Democratic Primary
Election.

In the Matter of the Application of Mark Escoffery-Bey,
as candidate for the Democratic nomination for the
Public Office of City Council Member of the
City of New York, Bronx County, 16% District,
Index No:260465-09
Petitioner,

-against-
Cordelia Gilford, Objector,
Respondent,

For an Order Pursuant to Article 16 of the Election Law
to Declare the Validity of a Designating Petition to
designate Petitioner as a candidate in the Democratic
Party Primary Election to be held September 15, 2009.

HON. ROBERT G. SEEWALD:

In the primary election proceeding brought under Index No.260450/09,

petitioner, Cordelia Gilford, seeks to invalidate the designating petition filed on behalf of
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Mark Escoffery-Bey, a candidate for Council Member from the 16" Council District, in
the Democratic Party primary to be held on September 15, 2009. In the proceeding
bearing Index No. 260465/09, petitioner, Mark-Escoffery-Bey, moves to validate his
designating petition. These two proceedings are consolidated for the purposes of this :
decision. The Special Referee has filed her report and the Court has heard oral
argument.

After conducting a consolidated hearing of these two matters which
included numerous line-by-line determinations and the calling of seven witnesses by the
petitioner to invalidate, the Special Referee recommended the invalidation of 389
signatures from the candidate's designating petition, 8 on the ground of forgery, 377 on
the ground that the signatures contained on the designating petition were dissimilar to
the signature for that individual contained in the voter registration records and 4 on the
ground that the signer was not duly registered/enrolied. With respect to the petition to
validate, the Special Referee recommended the validation of seven signatures which
the Board of Elections had previously ruled invalid. After subtracting the net number of
signatures invalidated (382) from the number of valid signatures contained in the Clerk's
Report (1170), the candidate was left with 788 valid signatures. The Special Referee
recommended that the petition to invalidate be granted on the ground that the candidate
tacked a sufficient ‘number of valid signatures for placement on the ballot (900 for
Member of City Council) and recommended that the petition to validate be denied.

At oral argument, counsel for the petitioner to invalidate recommended
adoption of the Special Referee's report and urged the court to make a further finding of
permeation of fraud based on the Special Referee's finding that 1/3 of the 1170

2
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signatures found valid in the clerk’s report were dissimilar to the signatures contained in
the voter registrationd records and that witness testimony established 8 signatures to be
forged.

Counsel for the candidate argued that the Special Referee erred in failing
to reinstate the 106 signatures contained in 12 petition sheets on the ground that the
Board of Elections erroneously invalidated these 12 petition sheets in their entirety. Itis
the candidate’s position that each of these 12 petition sheets contained an
understatement of the signature count by the subscribing witness, and, pursuant to
Election Law 6-134(11), a petition sheet may not be invalidated solely on the basis of
such an understatement.

This argument is without merit. Counsel's argument for the candidate
pertaining to the 12 petition sheets was made for the first time on closing arguments.
The petitioner to invalidate had filed challenges to 103 of these 106 signatures in her
specifications of objections. Despite ample time to raise this argument and the
availability of several Special Referees to evaluate any challenge by either party with
respect to these 12 petition sheets, the candidate failed to address this issue until the
close of the hearing. As a result, the petitioner to invalidate was denied the opportunity
to litigate any issues relating to the 103 challenged signatures on these 12 pages. The
candidate was properly estopped from seeking restoration of these signatures on the
ground of untimeliness. In addition, the Special Referee properly declined to restore 30
signatures in which the address of the signer on the petition differed from the address of
that individual contained in the voter registration records.

Counsel for the candidate also raised an issue at oral argument which had

3
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not been previously raised before the Special Referee. Counsel for the candidate
argued that the specifications of objections filed in this matter were invalid on the
ground that one or two objection abbreviations utilized in the specifications of objections
were different from the objection abbreviations promulgated by the Board of Elections.
This argument is rejected as lacking specificity, untimely and without merit.

Accordingly, the Report of the Special Referee is confirmed. The petition
to invalidate the designating petition of Mark Escoffery-Bey for the public office of
Member of City Council for the 16" Council District is granted on the ground that the
candidate lacks a sufficient number of valid signatures for placement on the ballot.
While the evidence presented before the Special Referee suggests irregularities in the
petition gathering process, as the petition to invalidate has been granted on other
grounds, the Court need not address the claims of permeation of fraud. The Board of
Elections is directed to remove from the ballot the name of Mark Escoffery-Bey asa
candidate for the public office of Member of City Council for the 16" Council District in
the Democratic Party Primary to be held on September 15, 2009.

The petition to validate is denied and the proceeding is dismissed.

This constitutes the decision and judgment of the Court.

Dated: August /4 2009

‘(\/
ROBERT G. SEEWALD
J.S.C.
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Gonzalez, P.J., DeGrasse, Freedman, Richter, Abdus-Salaam, JJ.

1017 In re Mark Escoffery-Bey, Index 260465/09
Petitioner-Appellant,

-against-

New York City Board of Elections, etc.,
Respondents-Respondents

Mark Escoffery-Bey, appellant pro se.

Stanley Kalmon Schlein, Bronx, for objector respondent.

Judgment, Supreme Court, Bronx County (Robert G. Seewald,
J.), entered on or about August 14, 2009, unanimously affirmed
for the reasons stated by Seewald, J., without costs or
disbursements.

No opinion. Order filed.

ENTERED: AUGUST 20,,2009

- '\Q\FL!Z; \/
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ADDITIONAL COUNSEL

Attorney for

Name

Address

Telephone No.

Intervenor

Frank A. Bolz III

95-25 Queens Blvd Ste 626
Rego Park, NY 11374

(718) 459-9000

63



b 11:26 JUDGE KORMAN CHAMB 17182682478 P.G2
NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Marilyn E. Matheson, Oneita Brown Hooper, Andy Francis,
Audry Murphy, Barbara Walker, Elroy Chase Adrienne
Richardson, Edna Anderson, Doris Hayes, Monique Gordon,
Shakeena Grant, |

Plaintiffs,

- , ORDER
-against- CV-03-4170(ERK)

New York City Board of Elections, and The Commissioner -
of the New York City Board of Elections, et al.

Defendant.

Korman, Ch. J.,
| The motion for a preliminary injunction is granted for the reason stated on the record.

The motion for a stay pending appeal by the Corporation Counsel on behalf of the Board of
Elections is denied. I note that thg Board of Elections is a necessary party only for the
purpose of effectuating injunctive reliéf. Since it found Mr. Brown’s petitions sufficient to
put him on the ballot, and since the preliminary injunction grants that relief, I question the

standing of the Board of Elections to object to the preliminary injunction.

. SO ORDERED:
September 2, 2003 ' %
Brooklyn, New York Edward R. Korman
United States District Judge
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TRANSCRIPT OF CIVIL CAUSE FOR PRELIMINARY INJUNCTION
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UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Proceedings recorded by electronic sound-recording, transcript produced by
transcription service

Transcription Plus |l Rosalie Lombardi




Proceedings
THE CLERK: Matheson v. Board of Elections.

Your appearances, counsel.

MR. GRIMALDI: Neil Grimaldi for the plaintiff.

MR. BOLZ: Frank Bolz for the intervenors.

MS. GOLDBERG: Jane Goldberg for Board of Elections and
Teresa Crotty for Board of Elections.

MR. RICHMAN: Steve Richman, general counsel for the board of
elections. 4

THE COURT: Good morming.

I have not had a chance to write a written opinion in this case so
I'm going to-be working from notes and read my opinion into the record except for |
a partial transcript of the last hour or so of the hearing that we held on Thursday.
1 didn't have a transcript to work from so I'm workihg from my oWn notes and
recollection and although | do not wish to hear any reargument of legal issues, if |
say anything that's manifestly factually inaccurate, you can correct me.

Let me begin, first, by saying that although | have not held what
could be strictly described as an evidentiary hearing on this motion for a
preliminary injunction, we have had what | would séy is the de facto equivalent. |
say de‘facto equivalent because there were three participants, who while not
sworn, had first-hand knowledge of the facts and in a very candid, forthright way,
help me reconstruct what happened here. The 4three individuals I'm referring to
are, of course, Mr. Richman, Mr. Bolz and Mr. Marchant. I'm not referring to you,
Mr. Grimaldi, anly because you didn't have first-hand knowledge.

Let me begin by saying that with an overview of one of the

prudential factors that influences my decision and that is also relevant to one of
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the elements iiat has to be taken into account in determining whether to grant a
preliminary injunction or not in this cass if 1 should deny the niotion for a

preliminary injunction it will mean that there will be no primary contest in this

sarticular counici-rmanis {phoneiic} district in Queens. Wiiils it could conceivably -

happen that there would be a special election if | should uitimately dzcige finally

il Tavor of Mr. Brown, tiat is not only an extraordinary expense but it's simplv not .

possible, really, to racreate the primary day in which ali vciere know that they're
supposed to go to the polls if they wish to to vote for candidates so that denying
in the preliminary injunction is the effect of denying a permangat injunction and
throwing Mr. Brown off the ballot and leaving the voters in this particular council-
mianic district without a chuice.

On the othar hand, if | grant the preliminary injunction putting Mr.
Brown on the baliot and it tums out that ultimately that decision is wrong, there is
no realAprejudlca to Mr. Brown ather than a few extra days, pussibly, of
campaigning.

Undar Newr YO law if there is only one vaiid candidate, that
candidate is deemed to be the winner of tha nrimary automatically so that if it
snould turn out ultimately that | was wrong in putting Mr. Brown on the ballot, Mr.
Sanders will be the candidate regardless of how many votes Mr. Brown would get
in the general election. | eluded to these concerns in my decision in the Noach_
Deer case when | initially granted partial preliminary injunctive relief by ordering
Mr. Deer's name to be placed on the absentee ballot which was going to press
imminently. | noted that if it should turn out that | was wrong and that Mr. Deer
did not deserve a place on the ballot, there would be no harm to his adversary,

Simfa Felder (phonetic), because Felder would simply be declared the winner.
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On the other hand, if il turned cut that | erroneously refused ¢ put Deer’s nama
on the absent2e bzlint, Deer would be irreparably prejudiced since he would not
have the benefii of the absanies Galiots. | note pareniheticaiiy that | ultimately
decided againrst putting Mr. Daer on the ballot. ‘

So with that as a back drop, we turn to what | think are largely
undisputed facts alihsuyi, of course, they involve disputed issues of law.

_ | think as a resuit of what | described as a de facto hearing, Mr.

Brown has 901 sigI;'namias. neeuding 200 to get a place on the ballot. Now, those
901 signatures ara centested and provide the basis for both the legal and factual
discussion. We get to the 901 signatures in the following way. There were
~ sixteen signatures that ultimateiy furn on the validity of the New York law
requirement that-a subscribing witness be a member of the same party as the
candidate for whoivi 116's cirsalating a petition, | '

In a czrefully considered opinion last vear, my colleague, Sterling
Johnson, concluded tnat ihal New York state law requiisiviciit was

unconstitutional. The zas2 is Caloshi v. The New Yark City Board of Elections,

2002 WL 31051530. Although Judge Johnson's decision was reversed by the
Court of Appeals, it was not reversed on this ground. It was reversed on ihe
ground that there was another number of signatures which were objectionable
that he hadn't ruled on and if you deducted those signatures you would not have
to have reached the issue that Judge Johnson resoived with respect to the
residence of the subscribing witness. | tend to agree at this point with Judge
Johnson's opinion and at the very least it demonstrates a reasonable likelihood of
success with respect to those sixteen voters.

The next group that make up the 901 signatures were 56 that
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were in Volume 416 of the petitions that were filed by Mr. Brown at the Board of

Elections. They were filed, | believe it was July 14, almost close to midnight with

a whole batch of other volumes, some of which were not numbered and none of

‘which were accompanied by what is called a cover sheet. Now, the cover sheet

as | understand it is not a sheet that's on every volume, it's simply a summary
sheet that lists the numbers of each volume of petitions that are filed with the
Board of Elections. Within three days of that error being called to his attention,
Mr. Brown provided a cover sheet which listed in number form each of the
volumes that were filed on his behalf containing petition signatures. As it turned
out, a scrivener's error was made; that is one of the volumes that was listed was
Volume 410. It shouid have been 416. The Board, pursuant to a practice
described by Mr. Richman in the portion of the transcript that | had transcribed
from Augus: 17, did not notice this defect; that is tliat Vulume 414 cui taniwad
signatures for someons efse and tnal there had been essentially a scrivener’s
error. As Mr. Richman daseribed ¥, the Board did not look at the petition
signatures, it simpiy counted them without reviewing them. On July 24, the
objectors to ilvz petition, Mr. Sanders, | guess, who i3 aii intervenor here, having
previously filed a general objection to the petitions, filed a specific ohjection to the
petition with the Beard arid sent by registered mail to Mr. Brown's campaign an
objection which in part incicated that Volume 410 did not centain any signatures
for Mr. Brown and, thereiore, that none of the signatures of the Board should
have been countsd. Ths Boaid sorvened on July Z&. it cbviously sustained the
objection to the Volume 410, since it quite accurately and correctly concluded
that Volume 4G cid nct coniain any signatures for Mr. Brown. At that point, Mr.

Brown called the attention of the Board or realized, perhaps, for the first time or
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simply called to the attention of the Board the fact that there had been this

scrivener's error — what | call a scrivener's error -- that No. 410 had been written
when it should have been 416. The Board, however, refused to count any of the
ballots in Volume 416 even though, as we determinéd later in this proceeding
when | ordered that those votes be counted just to determine whether in fact we
had a live legal issue, Volume 416 could have been reviewed in a little over a day
to a day and a half. | note parenthetically that it took the Board, | believe, thrge
days to get a correct clerk's tally which eliminated Volume 410 but which did not
include Volume 416. In Volume 416, as | indicated, out of some — | forget the
number of signatures - several hundred -- 56 are valid signatures and would
otherwise be counted.

MR. GRIMALDI: Did you say 567

VHIF COURT: That's my enunt. I ' wiGing you'ii correct me but |
- think we went over this on --

VIR, GRIMALDI: wWeli, that's - | think it was 56 that were valid.

THE COURT: Right. That's what | said.

MR, GRIMALDE: Okay. |

THE COURT: Now, | believe that the Bozrd acled unreasonably
under the circumstances of this case in failing to count thase votes. I'm not
suggesting that on every cccasion thay have to acquiescs in the correction of an
error, even an error of this kind, but there was absolutely no practica! raason that
these votes couic ¢t have been counted and the consequence, as | say, of not
counting the vetes in Volume 416 berause of a scrivenar's e:or would have the
effect of, again, yieiding a primary contest in which there would be no choice for

the voters evern thaugh there wers 2 sufficient number of alic signatures,
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I note in this regard, although | have not admittedly had an

opportunity to do the kind of research that | would like to do, that the Election Law
6-134, Paragraph 2, provides that in pertinent part — and | don't rely on this
exclusively, as | said, because | have not had a chance to reflect on it in the way
that | would have since I sort of noticed it as | was going over my notes for today -
- when a determination is made that a designating petition does not comply with
such regulations, that is regulations promulgated by the Board for the processing
of petitions, the candidate shall have three business days from the date of such
determination to cure the violation. He in effect cured the violation by telling the
Board at its hearing at which they made the determination that Volume 410 was
not valid - again, a correct determination -- that there had been a scrivener's
error. | don't really see anything in the state law that would have precluded him
from doing tha!. i: addition, Paraaranh i0 nf 6-154 Dedvicme that “Vina
provisions of this seciion shail be liberally construed not inconsistent with
substantial compilianca therats srdt the prevention of f-aud." Vvell, with these
particular 56, they're not inconsistent. Counting these votes is not inconsistent
with substantial comgliance and e prevention of fraud and so | believe that
there's a reasonable prohability of success with resp=ct io those 56.

X We comie now lo ihe largest group that make up the 901
signatures that ! began by saying are presumptively valid and that is 829 which
were otherwise valid but which were struck by the trial judge before whom the
=hjections wers heaid, that is the objections by Mr. Sanders. The trial judge
refused to hear the application by Mr, Brown to compe! the Beard to count
Volume 416 becauss of a iotaiiy izv'ational construction of the iNew York Election

Law. Briefly, it's conceded thet if the Board's striking or rwfusai to count Volume
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416 had brought Mr. Brown below 900 signatures, his petition to have that

volume counted -- his cross-petition to validate was timely filed within three days.
But because of the way the limitations are on the jurisdiction of the Board with
respect to what signatures could be validated or invalidated, when he left the
Board of Elections Mr. Brown had over 1,000 signatures and under those'
circumstances. he could not file the mation to validate. He would have been
required under this absurd reading of New York law to have brought the
validating petition within ten days after the petition was filed.

It's hard for me to see any kind of a rational basis for the rule that
if the Board of Elections ruling leaves you less than 900 signatures in this case,
you can move to validate signatures within three days but if it leaves you slightly
over you can't do that. | don't understand the basis for that ruling. So that even if
technically speaking Mr. Brown were actually a party to the present case and
even according administrative determinations by the Board of Elections res
judicata affect, | think that it's quite clear that the absence of any reasonsbie
appeliate urviec'y would not even precl ide Nir. Brow rem mniigading this issue.
This is just an aside because this action i brought by votars who have a
separate interest from the candidate. - ‘

Whitin that aside, let me now turn to the 869 signatures that were
stricken.

 MS. GOLDBERG: 828, your Hano

THE COURT: 826 that die Judye, himself, described as otherwise
valid.

rlereis some background @is regured befure | deal with the

Judge's ruling.
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I believe that in fotal, 3,221 signatures were sub.."if'ed - . aalf of

Wir. zeown, 2ach on a separate -- could we just pause for one =" -
(Pause in proceedings)

THE COURT: I'm sorry. | had to pause for one second.

There was a total of 3,221 signatures, each on separate petitions,
each witnessed separately. Of those, 50 submitted by two witnesses were found
to contain forgeries. | note that with the exception of four buff cards, the
deterin'nation that forwery was what occurred here, was not based on a
comparison of the buff card with the petition. It simply was based on eyeballing
the individuél petitions and deciding that they looked like the signatures were
simitar. I'm not sure to what degree of certainty you could have about whether
something is a forgery by doing it in that way as opposed to comparing it with the
buff cards. But ih any event, 50 were found to be 'forged and for the moment I'm
assuming that those 50 were validly struck.

In addition, because the witnesses who witnessed the petitions
have contained ici'gad signatures, | would deem thém net to be reliable because
they witness and sign that‘ they had witnessed forged signatures. Other
signatures that wew:-,-' otherwise valid that were witnessed by these two vitnesses
were struck and | believe there weie 36 othanwise valid signatures that were not
forged but were witnessed by these wo witnesses that were strusk bacause of
what we have categorized at tie hearngs a5 the "froit of the poison tree,"

- hamely, they just couldn't be regarded as being relizble hecause the witness was
shown to be less than honest in the manner in which they signed the witness
forms. Another group of 57 involved so-called "green outs" - a green out is the

20UIVAIeNT OF a witiic it SXSCpt that einse the natition sheets are areer, if you're

T -------- Y

ranscription Plug Rosalie | ombardi




Proceedings
going to cover over a part of the petition you have to do it with some sort of a

green colored cover. What was whited out were signatures of the witnesses who
~ actually witnessed the voter’s signature on the petition. The reason for the white
out, apparently, since it was visible to the naked eye what signature was covered
over when you put it up to the light, the reason for the green out was that the
witnesses in those cases had not been registered Democrats when they
witnessed the sigriawres and so what hapoered was that they covered over that
signature and three other people who did not suffer from that disqualification
signed as witnesses.

Here, again, in addition to ihvalidating the signatures that were
greened out, the judge also invalidated the other ballot signatures that were
properly witnessed by the three witnesses who had in a sense falsely signed that

they had witnessed the 67 signatures that I've been discussing. So, | believe that
| we concluded on Friday that a total of 73 valid signatures were knocked off from
the handful of witnesses who either witnessed forged signatures or wrote their
names over the green out as the fruit of the poison tree, that is the valid
signatures were struck because one could not trust the accuracy of the
witnesses' oath even with respect to signatures that were apparently otherwise
valid. | |

With all of those being struck we were down to the 829 that the
judge invalidated and he invalidated these on the ground that they were
permeated by fraud.

Now, by my count the 117 — that is 67 green outs and 50 forgeries
added up to 117 signatures, each on separate petitions, that suffered either from

the green out defect or from the forgery defect. That's 117 out of 3,221 separate
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petitions — signatures wiich, i don know, it seers 1o ime io coime to somewhere
Setwean 3% and 4% of the total number of signatures that were filed which is a
significantly smaii numiber. It neans that scmewhere over 96% of the signatures
were unaffected Ly any apparsnt fraud.

New, oovicusly ~ aind this seens {6 e o be the word of the New
Terk Stawe Judiciary because iic statuie has been cited Lo re but it wouldn't
inat&er whiether it was a statute or a juage-made rul: — it would be perfecily
reasunabile 1o strike petitions that weie permeaied by fraud. Permeated by fraud,
however, 13 a particulary subjective judgnent and in this particuiar case | find
that just from the sheer nurnbers, tiis uny perceniage of fraua - petition
signatures — to say that 3,221 weie permeated by traud or even that the
remaining 829 were perfiesied by fraud, my undersianding of the word
“permeatsd” micans ihat theie was fraud ihrougiioui and fraud throughout to such
an extent that one cannot reiy o what wouid appear to b otherwise vahg
sigiiatures — because there vias fraud iwoughout the process in my view is, at
least tor e purpose of a preliminary injunction motion, it's unreasonable to éay
that this was parmeated by fraud aivd to stitke 825 signaiures -- and, again, to
leave the voters withicut any choice in a primary coniest because a tiny
percentage were fraudulent is unreasonable. Moieover, aitiough i accept the
striking of the 50 signatures that were struck because they were forged, | note
again thaf they were rot, sxecapt for shout thres or four, there ‘were no
comparisons made between the buff cards and the signatures and that's the o
whole purpose of signing a buff card is so that you can compare the buff cardﬂﬁf.'_'-.-"'-ft'.
with the signatures.

Now, it may be that for the purpose of striking the 50 forged ones
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thal aciually striking theri and the other valid ones that were waken by those
witnesses simply eyebailing them in the way that the judge did would be enough
but when we ccme to that factor being a cruciai factor in the judge's
determsnation, we COUic argue and we iiave argued whneter mat was the oniy
‘actor in his determination that tric:ir signatures were permeated by fraud but it
was certainly a significant factor in his decision and it seems to me that if you're

going to use that facior to toss out 829 valid signatures and in effect kick a

candidals off the ballot and deprive the voters of = cheics, at the very i2ast some

migher standard ougnt to apply and that there ougit to be sorne comparison
betwesn the buff cards and the signatures.

3¢ for the foregoirig reasons, | find that the plzintiffs -ave a
reasonable likelihood of success in demonstrating that there were 901 valid
signatures and that Mr. 8rown belongs on the baiiot

When | say that this is a pisiiminary injunction, | mean just that.
I'm willing - it you go through the buff cards, for example, and find that there

were mora forgeries than 50 or if you can show me tha t there was a sufficient

niumber so that . coud say that fraud penncated, which nieans that + roughout 2k

~F o~ mtrfemi
Siins Hvuu\n '

]
<
<

"threughedt” as tha ralevant definition hera of "sermested with fraud,” I'm willing
{o lister

So that is my ruling.:

You'll let me know whether vou want to proceed any further with

this in terms of this being only a preliminary injunction. If you do, I'm going to

invite the Brennan Center for Democracy to appear as amicus curiae in this case.

| do not intend to file any written opinion. The transcript of these proceedings is
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essentially my ruling.

Mr. Bolz.

MR. BOLZ: Yes.

THE COURT: Did you want to say something? | thought —-

MR. BOLZ: Yes.

You said somethiﬁg about that you invited who to appear?

THE COURT: The Brennan Center for Democracy.

MR. BOLZ: Okay. |

THE COURT: | invite them in in cases because -- don't take
offense to this, Mr. Grimaldi, but | often find that the attorneys appearing in these
cases really don't have a sufficient handle on the law at least for 1983
proceedings. | don't know what position they'll take. They declined the invitation
in the Noach Deer case because, apparently Noabh Deer's lawyers had
consulted with them and they felt that that would compromise their position as an
unbiased friend of the Court.

Now, Mr. Bolz, | want to say — and I'm going to say this on the
recbrd -- | thought that the manner in which you presented this case was
extraordinarily professional. It was extraordinarily able and it played no smali part
in my ability to understand both the law and what went on here and | also
appreciated, particularly, the candor that you demonstrated on occasion when it
appeared We were going down some road that was simply inappropriate. So |
think that you performed not only in an extraordinary way in terms of your client
but, also, as an officer of the Court and | say the same to Mr. Richman. You
appear before me on a regular basis. As ! indicated, I'm very fond of you and you

were also extremely helpful to me in helping understand the process and
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Bye. Bve.
Matier soncinged)

~-000-
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Stenson, Charlene Dyson,
Anthony White, Deborah
Thomas, Leonard Jackson,
Deborah Barberio, Mildred
Casas, Sadie Rubin, Lena
Boswell, Chardell Russell,
Dorothy Cooley, and Lula
[**4] Johnson-Ham. The

original complaint also in-

cluded the allegations of
Dorothy  Stewart, Justine
Watanabe, and Jimmie Book-

er, all of whom were later
allowed to withdraw as par-
ties.

The plaintiffs in this case
include two organizational
plaintiffs and numerous indi-
vidual Ohio voters. The League
of Women Voters of Ohio
("LWVO") is a nonpartisan orga-
nization with more than 3,000
members statewide. LWVO alleges
that the Secretary's and Gover-
nor's actions and inactions
caused it injury by impeding
its voter registration and edu-
cation efforts and by injuring
the rights of its individual
members, who are alleged to
[*467] have standing in their
individual capacities. The
League of Women Voters of Tole-
do-Lucas County is a nonparti-

san organization affiliated
with the LWVO that alleges
standing on essentially the

same grounds as the LWVO. The
individual plaintiffs are reg-
istered voters in Ohio who al-
lege they were denied the right
to vote or severely burdened in
exercising the right to vote
during the November 2004 elec-
tion.

[*¥%+P3] The individual

plaintiffs allege that they
were disenfranchised or severe-
ly burdened in exercising the
right to vote in that the fol-
lowing occurred on November 2,
2004 :

Mildred Casas [**5] went to
her polling 1location at Ohio
State University, but poll

workers told her she was at the
wrong location for her address
and sent her to the King Avenue
Methodist Church. At the
church, poll workers again told
Casas she was at the wrong lo-
cation and sent her to the New-
man Center. At the third loca-
tion, poll workers informed
Casas she was not on the list.
Finally, they provided a provi-
sional ballot to Casas. These
events took more than six hours.

Sadie Rubin went to her
polling place on the Kenyon
College campus. That location
had two voting machines for ap-
proximately 1,300 voters; one
of the machines broke during
the day. Rubin waited in line

for more than nine hours in or-
der to vote. Voting was com-
pleted there at approximately
4:00 a.m. the following day.

Deborah Thomas went to the
polling place where she has
voted for almost twenty vyears
and was told she was not on the
voter 1list. Poll workers gave
Thomas a provisional ballot.
The ballot was not counted and
the county board of elections
has no record of Thomas's at-
tempts to vote.

Anthony White
polling place,

went to his
where poll work-
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bring a ballot to Dyson's car
and stated that they were not
aware of any obligation to do
so. Dyson left without voting.

Deborah Barberio was eligible
to vote in the election, and
her name appeared on the rele-
vant voter roll. Barberio's
husband received a voter infor-
mation card at the home they
shared, but Barberio did not.
Barberio then confirmed with
the county board of elections
that she was registered. On
election day, poll workers in-
formed Barberio that she was

not on the registration 1list
and suggested she complete a
provisional ballot. The board
of elections later maintained
that Barberio was not regis-
tered and did not count her
ballot.

The individual plaintiffs
voted or attempted to vote in
Lucas, Franklin, Cuyahoga,
Knox, and Medina Counties. The

League alleges that these inci-
dents of disenfranchisement or
severe burdening of the right
to vote were more likely to oc-
cur in those counties than
elsewhere in Ohio. The League
further alleges that each of
the individual plaintiffs has a
reasonable Dbasis to believe
that she will be disenfran-
chised, or severely burdened in
exercising her right to vote,
in future elections.

The [**9] League maintains
that the above were not isolat-
ed incidents. Rather, the
League alleges that systemic
failures occurred in November

2004 with respect to:

(1) registration: Registered
voters did not appear on voting
rolls in their precincts and

were denied the right to vote
by provisional ballot, or their
provisional ballots were not
counted. The Secretary issued ‘a
directive instructing local of-
ficials "not to accept voter
registration forms unless
printed on paper of a specified
color, weight, and type," im-
peding new voter registration;

(2) absentee ballots: Voters
who requested .absentee ballots
did not receive them or re-
ceived them too late yet were
precluded from voting in per-
son. Election workers improper-
ly denied requests for absentee
ballots;

(3) polling places: Election
officials provided voters with
wrong information about polling
places, causing voters to trav-
el to multiple polling places.
Voters who were unable to spend
hours traveling to multiple
polling places were wunable to
vote. Many polling places did
not open on time, causing vot-
ers to leave without voting in
order to attend school or work.
Some polling places closed ear-

1ly; at others, poll workers
sent voters away without [**10]
voting, contrary to Ohio law

that permits anyone in line as
of closing time to vote.

Too few voting machines were
allocated to meet the predicted
voter  turnout, resulting in
wait times from two to twelve
hours. The ratio of voters to
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act despite their authority to

do so.

Based on the above, the
League alleges that the Secre-
tary and Governor violated 42
U.s.C. § 1983 in that Ohio's
voting system denies them equal
protection of the law ° and sub-
stantive + and procedural due
process * guaranteed them by the
Fourteenth  Amendment to the
United States Constitution. The
League also alleges a violation
of the Help America Vote Act of

2002 ("HAvVA") , 42 U.S.C. §
15301 et seq. * Accordingly, the
League seeks preliminary and

permanent injunctive relief re-
quiring the Secretary and Gov-
ernor "[t] o promulgate, adopt,
and enforce uniform standards"
[*470] related to various as-
pects of Ohio's election system
including voter registration,
absentee ballots, voting ma-
chines, ballots, voting proce-
dures, [**13] recruiting and
training of poll workers, and
assistance for disabled voters.

3 Violation of equal pro-
tection is alleged on be-
half of all plaintiffs.

4 Violation of substan-
tive due process is alleged
on behalf of all plain-
tiffs.

5 Violation of procedural
due process 1is alleged on
behalf of LWVO, League of
Women Voters Toledo-Lucas
County, Stenson, White,
Thomas, Jackson, and Barbe-
rio.

6 Vioclation of HAVA is
alleged on behalf of LWVO

and League of Women Voters
Toledo-Lucas County.

The
filed

Secretary and Governor
their first motion to
dismiss pursuant to Fed. R.
Civ. P. 12(b) (1), (6), and (7)
on August 29, 2005. The main
thrust of the motion was that
the League had sued the wrong
parties--the Secretary of State
and the Governor--for wrongs
allegedly committed by the lo-
cal county Boards of Election
("BOEs"). As a result of this
error, the Secretary and Gover-
nor argued that the League had
failed to state a claim against
them. By a case management or-
der dated September 26, 2005,
the district court ordered the
parties to begin discovery
while the motion to dismiss was
pending.

[***P6] On October 4, 2005,
intervenor-appellee Jeanne
White moved to intervene as a
party plaintiff. White alleges
that on November [**14] 2,
2004, she attempted to vote for
president at her polling place
in Mahoning County. That
polling place utilized direct-
recording electronic voting ma-
chines, more commonly known as
touchscreen voting machines.
White .attempted to select the
candidate she preferred, but
the machine "jumped" from her
candidate to another candidate.
The machine "jumped" several
times when White attempted to
correct this problem. White be-
lieves that her vote may have
been counted for the wrong can-
didate. She also alleges that
"jumping" occurred on other ma-
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a state-wide basis and under
the supervision of state offi-
cials, Ohio's voting system
breeds non-uniformity that de-
fendants could and should cor-
rect." Id. at 728.

Second, the district court
held that the League had stated
a claim for wviolation of sub-
stantive due process. Id. at
728-30. The district court
found that "[tlhere is no ques-
tion that [the League] has al-
leged actionable constitutional
violations. What remains is
whether [the Secretary and the
Governor] are legally responsi-
ble for those violations." Id.
.at 728. Relying on City of Can-

ton v. Harris, 489 U.S. 378,
387, 109 S. Ct. 1197, 103 L.
Ed. 2d 412 (1989) [**17] and

the district court
found that the Secretary and
Governor "may be answerable for
constitutional violations where
state employees have not been

its progeny,

trained .adequately and that
lack of training has caused
constitutional wrongs" if they

acted with deliberate indiffer-
ence or willful blindness. Id.
at 729. Further, the district
court found that the League had
pled sufficient facts to pro-
ceed on a failure to train the-
ory.

[***P7] Third, the district
court held that the League had
stated a claim for violation of
procedural due process on a
failure to train theory. Id. at
730. Fourth, the district court
held that the League had not
stated a claim under HAVA be-
cause Ohio was not required to

comply with HAVA until January
2006. Id. at 731. Accordingly,
the district court granted the
motion to dismiss the HAVA
count and denied the motion to
dismiss the § 1983 counts. Id.

at 734. Addressing the remain-
ing issues presented by the
first motion to dismiss, the
district court held that the
Secretary and Governor are

proper parties to this action;
that the organizational plain-
tiffs have standing; that the
League was not required to join
the local BOEs as parties; that
the claims are not barred by
[**18] claim preclusion; and
that wvenue is proper in the
Northern District of Ohio. Id.
at 731-34.

On December 7, 2005, the Sec-
retary and Governor filed a
third motion to dismiss pur-
suant to Fed. R. Civ. P. 12(b)

(1) and (6). The majority of
the motion renewed wvarious ar-
guments made in the first mo-
tion to dismiss.

The following day, the Secre-
tary and Governor sought leave
to file an interlocutory appeal
of the December 2 order pur-
suant to 28 U.S.C. § 1292(b).
The district court granted in
part and denied in part the mo-
tion for leave to take an in-

terlocutory appeal. No.
3:05CVv7309, 2006 U.S. Dist.
LEXIS 8432, 2006 WL 1580032
(N.D. Ohio Feb. 10, 2006). The

district court agreed with the
Secretary and Governor that (1)
its denial of the motion to
dismiss the § 1983 claims in-
volves a controlling question
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2006 U.S. Dist.
[WL] at *2 n. 1.

LEXIS 8432,

By separate order of the same
date, the district court denied
the third motion to dismiss.
432 F. Supp. 2d 734 (N.D. Ohio
2006). The district court held
that its December 2 order was
the law of the case. Id. at
738-39. Wherefore, the district
court rejected those arguments
it had previously considered
and overruled. °* In the same or-

der, the district court held
that sovereign immunity does
[***Pg] not bar jurisdiction

over the claims asserted here
because the League alleges on-
going violations of federal law
and seeks prospective relief
only. Id. at 739-40. Anticipat-
ing that the Secretary and Gov-
ernor would seek immediate ap-
peal from its denial of the mo-
tion to dismiss on the basis of
sovereign immunity, the dis-
Erict court certified the ap-
peal as frivolous and retained
jurisdiction over the case dur-

ing the pendency of any such
appeal. Id. at 740. The Secre-
tary and Governor timely ap-

pealed from the February 10 or-
ders.

9 The district court also
addressed, and rejected,
the two new arguments

raised by the third motion
to dismiss: that the two-
year [**21] statute of
limitations under 42 U.S.cC.
§ 1983 bars the League's
claims to the extent that
the allegations arose be-
fore July 28, 2003 and that

some of the individual
plaintiffgs’ claims were
moot because they lacked a
reasonable basis to believe

the violations alleged
would recur. 432 F. Supp.
2d at 740-41.

Subsequently, the district

court denied the motion to dis-
miss White's complaint for the
reasons stated in its December

2 order. No. 3:05CV7309, 2006
U.S. Dist. LEXIS 23437, 2006 WL
753118 (N.D. Ohio Mar. 23,
2006). Again, the Secretary and

Governor timely appealed.

On May 1, 2006, the Secretary
and Governor filed a fourth mo-
tion to dismiss pursuant to
Fed. R. Civ. P. 12(b)(1). They
argued that Ohio's passage of
House Bill 3 ("H.B. 3") Dbars
the conduct complained of and
therefore moots the alleged vi-
olations of federal law. = The
district court ordered [*473]
discovery regarding H.B. 3 and
held its decision regarding
mootness in abeyance pending
completion of discovery on that
issue. As a result, the dis-
trict court has not yet decided
whether H.B. 3 moots the con-
stitutional claims presented
here.

10 As characterized by
the Secretary and Governor,
H.B. 3

institutes a
statewide registra-
tion system under
which (a) voter
identification
[**22] 1is required
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11 The district court had
previously denied the Sec-
retary's and Governor's mo-
tion for a stay pending the
sovereign immunity appeal.
432 F. Supp. 2d 742 (N.D.
Ohio 2006).

II.

At the threshold, the Secre-
tary and Governor argue that
this court lacks Jjurisdiction
because the claims presented
are moot. A case becomes moot
"when the issues presented are
no longer 'live' or the parties

lack a 1legally cognizable in-
terest in the outcome." IL.A.
County v. Davis, 440 U.S. 625,
631, [***PQg] 99 5. Ct. 1379,
59 L. Ed. 2d 642 (1979) (quot -
ing Powell v. McCormack, 395
U.S. 486, 496, 89 S. Ct. 1944,
23 L. Ed. 2d 491 (1969)). Moot-

ness implicates [**24] Article
III's "case or controversy" re-
quirement. Gentry v. Deuth, 456
F.3d 687, 693 (6th Cir. 2006).
Accordingly, mootness can be
raised at any stage of litiga-
tion because it is a jurisdic-
tion requirement. See Midwest

Media Prop., LLC v. Symmes
Twp., 503 F.3d 456, 460 (6th
Cir. 2007). =

12 The League argues that
the mootness issue is not
properly before this court
because the motion to dis-

miss for mootness is cur-
rently pending before the
district court. Because

mootness poses a jurisdic-
tional bar, however, we are

required to consider it.
See Church of Scientology
of Cal. v. United States,

506 U.S. 9, 12, 113 S. Ct.
447, 121 L. Ed. 2d 313
(1992) ; Cleveland Branch,
NAACP v. City of Parma, 263
F.3d 513, 530 (6th Cir.
2001).

A defendant's
sation of a

"voluntary ces-
challenged prac-

tice" does not moot a case. Am-
mex, Inc. v. Cox, 351 F.3d 697,
704 (éth Cir. 2003) (quoting
Friends of the Earth, Inc. v.
Laidlaw Envtl. Servs., 528 U.S.
167, 189, 120 S. Ct. 693, 145
L. Ed. 2d 610 (2000)); North-
land Family Planning Clinic,
Inc. V. Cox, 487 F.3d 323,
342-43 (6th Cir. 2007). Rather,

voluntary conduct modts a case
only in the rare instance where
"subsequent events made it ab-
solutely clear that the al-
legedly wrongful behavior could
not reasonably be expected to

recur." [**25] Akers v. McGin-
nis, 352 F.3d 1030, 1035 (6th
Cir. 2003) (citation omitted).

What is more, the party assert-
ing mootness bears the "‘'heavy
burden of persuading' the court
that the challenged conduct
cannot reasonably be expected
to start up again." Id. (quot-
ing Jones v. City of Lakeland,
224 F.3d 518, 529 (6th Cir.
2000) ) ; Adarand Constructors,
Inc. v. Slater, 528 U.S. 216,
222, 120 S. Ct. 722, 145 L. Ed.
2d 650 (2000). However, govern-
ment officials receive '"more
solicitude" on [*474] this

point than do private parties.

Ammex, 351 F.3d at 705.
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Ed. 714 (1908); Hamilton's Bog-
arts, Inc. V. Michigan, 501
F.3d 644, 654 n.8 (6th Cir.
2007) .

The test for determining

whether the Ex parte Young ex-
ception applies is a "straight-
forward" one. Verizon Md., Inc.
v. Public Serv.
535 U.S8. 635, 645, 122 S. Ct.
1753, 152 L. Ed. 2d 871 (2002).
The court considers ‘'"whether
[the] complaint alleges an on-
going violation of federal law
and seeks relief properly char-
acterized as prospective." Id.
(alteration in original) (cita-
tion omitted); Dubuc v. Mich.
Bd. of Law Exam'rs, 342 F.3d
610, 616 (6th Cir. 2003). The
focus of the inquiry remains on
the allegations only; it "does
not include an analysis of the

merits of the claim." Verizon,
535 U.S. at 646; Dubuc, 342
F.3d at 616.

The Secretary [**28] and
Governor argue that the Ex
parte Young exception is not
applicable here Dbecause the
League "fail([s] to allege ongo-

ing constitutional wviolations."

Specifically, they point to ex-
cerpts from [*475] deposition
testimony * to attempt to show

that none of the plaintiffs has
a reasonable basis to believe

the violations will occur in
the future. This approach is
contrary to Verizon, which lim-
its the inquiry to the com-
plaint.
15 A motion to dismiss
pursuant to Rule 12(b) (1)

for lack of subject matter

Comm'n of Md.,

jurisdiction may refer to
the evidence without con-
verting the motion into one
for summary judgment.
Ernst, 427 F.3d at 372.

The amended complaint falls
comfortably within the Ex parte
Young doctrine. The League al-
leges that Ohio's election ma-
chinery unconstitutionally de-
nies or burdens Ohioans' right
to vote based on where they
live in violation of the Equal
Protection Clause. Additional-
ly, the League alleges that top
state officials have displayed
willful indifference to
Ohicans' fundamental right to
vote by failing to train poll
workers in violation of the Due
Process Clause. The League al-
leges that these problems are
chronic and will continue ab-
sent injunctive relief. Final-
ly, the League properly [**29]
characterizes its prayer for
relief as prospective. There-
fore, the Eleventh Amendment
offers no immunity to the de-
fendants. =

16 The Secretary and Gov-
ernor also maintain that
they are not proper parties
- to this action in that any
alleged errors were the
fault of local BOEs rather
than high-level state offi-
cials. The district court
properly rejected this ar-
gument. The Secretary of
State of Ohio is the
state's chief election of-
ficer ex officio. Ohio Rev.
Code § 3501.04; see, e.g.,
Sandusky County Democratic
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First, the League argues that
Ohio's voting system arbitrari-
ly denies its «citizens the
right to vote or burdens the
exercise of that right based on

where they live-"county to
county, city to city, and
precinct to precinct." These

disparities are alleged to vio-
late the Equal Protection
Clause.

Although allegations of mere
negligence will not sustain an
action under § 1983, the
statute "contains no ' indepen-
dent state-of-mind require-
ment." Daniels v. Williams, 474
U.s. 327, 328, 106 S. Ct. 662,
88 L. Ed. 2d 662 (1986); Howard

V. Grinage, 82 F.3d 1343, 1350
(6th Cir. 1996). Rather, when
litigating under § 1983, the

plaintiff must prove the culpa-
ble mental state applicable to

the underlying constitutional
right. Daniels, 474 U.S. at
330; Howard, 82 F.3d at 1350.

The Secretary and Governor ar-

gued in the district court, and
before us, that the equal
[**32] protection claim re-

quires a showing of '"intention-
al and purposeful discrimina-
tion." The League contends that
the proper scienter requirement

is, alternatively, knowledge,
willful blindness, or deliber-
ate indifference. We need not

decide this issue, however, be-
cause the only question before
us is whether the amended com-
plaint pleads facts, if proven,
sufficient to establish that
the defendants arbitrarily deny
Ohicans the right to vote de-
pending on where they live. See

Bush v. Gore, 531 U.s. 98,
104-05, 121 S. Ct. 525, 148 L.
Ed. 2d 388 (2000) (per curiam)

("Having once granted the right
to vote on equal terms, the
State may not, by later arbi-
trary and disparate treatment,
value one person's vote  over
that of another." (emphasis
added)); Reynolds v. Sims, 377
U.S. 533, 557, 84 S. Ct. 1362,
12 L. Ed. 2d 506 (1964) (noting
that "arbitrary and capricious
action" can violate the Four-
teenth Amendment (quoting Baker
v. Carr, 369 U.S. 186, 226, 82
S. Ct. 691, 7 L. Ed. 2d 663
(1962))); see also League of
Women Voters v. Fields, 352 F,
Supp. 1053 (E.D. Ill. 1972);
Ury v. Santee, 303 F. Supp.
119, 126 (N.D. TIll. 1969). We
find that it does.

The right to vote is a funda-
mental right, '"preservative of

all rights." VYick Wo v. Hop-
kins, 118 U.S. 356, 370, 6 S.
Ct. 1064, 30 L. Ed. 220 (1886);
Harper v. Va. State Bd. of
Elections, 383 U.S. 663, 670,
86 S. Ct. 1079, 16 L. Ed. 2d
169 (1966). [**33] The right

to vote includes the right to

have one's vote counted on
equal terms with others. Bush,
531 U.S. at 104 ("[Tlhe right

to vote as the legislature has
prescribed is fundamental; and
one source of its fundamental
nature lies in the equal weight
accorded to each vote and the
equal dignity owed to each vot-

er."); Dunn v. Blumstein, 405
U.s. 330, 336, 92 8. Ct. 995,
31 L. Ed. 2d 274 (1972) (" [Aa)

citizen has a constitutionally
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ing that defendants were not
entitled to Jjudgment on the
pleadings where plaintiffs al-
leged that some counties adopt-
ed more reliable voting proce-
dures than others in violation
of equal protection). Likewise,
we find it relevant here.

Santee, 303 F. Supp.
decided thirty years be-

Ury v.
119,

fore Bush, involved an equal
protection challenge to a local
election in Wilmette, Illinois.
The district court made the

following findings of fact:

On election day,
April 15, 1969, quali-
fied voters who desired
to vote were forced to
wait unreasonable
lengths of time to ob-
tain and cast their
ballots in certain of
the precincts . . . as
a result of the consol-
idation of 32 precincts
into six precincts, be-
cause of the assignment
of excessive numbers of
registered voters to
the precincts, the es-
tablishment of inade-
quate voting facilities
and the failure to pro-
vide sufficient numbers

of Jjudges to sexrvice
such polling [**36]
places. In many in-
stances voters .

were required to wait
for periods of two to
four hours to cast
their ballots and were
forced to attempt to
vote three, four, and,

in one instance, five
times, and were other-
wise hindered in their
right to cast ballots
by reason of the exces-
sively crowded condi-
tions at the polling
places and their envi-
rons.

Id. at 124. On these facts,
district court held that the
overcrowded conditions effec-
tively deprived the plaintiffs
of the right to vote.

the

The League alleges facts sim-
ilar to, and more egregious
than, those presented in Ury.
Voters were forced to wait from
two to twelve hours to vote be-
cause of inadequate allocation
of voting machines. Voting ma-
chines were not allocated pro-
portionately to the voting pop-
ulation, [*¥478] causing more
severe wait times in some coun-
ties than in others. At at
least one polling place, voting
was not completed until 4:00
a.m. on the day following elec-
tion day. Long wait times
caused some voters to leave
their polling places without
voting in order to attend
school, work, or to family re-
sponsibilities or because a
physical disability prevented
them from standing in line.
Poll workers [***P13] re-
ceived inadequate training,
causing [**37] them to provide
incorrect instructions and
leading to the discounting of
votes. In some counties, poll
workers misdirected voters to
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due process.

White alleges that touch-
Screen voting machines at her
polling place malfunctioned,

causing her vote to "jump" from

her chosen candidate to another
candidate. ghe further alleges
that this problem affected
"significant numbers" of voters
"due to the promulgation and
maintenance of nonuniform
rules, standards, Procedures,
and training of election per-
Sonnel throughout Ohio. " White,
too, can state a claim for vio-
lation of Substantive due pro-
cess.

[*479] D

That Ohio's voting system im-
pPinges on the fundamental right
to vote does not, however, im-
plicate procedural due Process,
as alleged in count three of
the amended complaint. The
League contends that Ohio'g

voting system deprives Ohioans
of "their liberty interest in
voting and does so without ade-
quate pre- or post-deprivation
brocess." However, the League
has not alleged a constitution-
ally protected [**40] inter-
est. The brevity of argument in
the League's brief--which supb-
Sumes  procedural due process
into the substantive due pro-
cess analysis--reflects the
lack of authority for thisg po-
sition. Accordingly, count
three of the complaint is dis-
missed.

V.

[***P14] For the foregoing
reéasons, we affirm in part and
-reverse in part, leaving the

League's and White's equal pro-
tection and substantive due
process claims to pProceed in
the district court.
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MARTIN E. CONNOR

Counselor at Law
61 Pierrepont Street

Brooklyn, New York 11201
Telephone: 718-875-1010
Facsimile; 718-875-6044
e-mail: sendem1@aol.com

August 27, 2009

Steven H. Richman, Esq.

General Counsel

Board of Elections in the City of New York
32 Broadway, 7™ Floor

New York, New York 10004-1609

Re: Anna Lewis, Civil Court, NY County
3" Municipal Court District

Dear Mr. Richman:

Enclosed is a copy of the decision and judgment of Justice Lehner in the validating
proceeding brought by Anna Lewis. This copy was e-mailed to me by the court.

Justice Lehner has ordered the Board of Elections to restore Ms. Lewis’ name to the
ballot in the Democratic Primary Election. THIS IS A CHANGE FROM THE BOARD’S
RULING.

Should you have any questions please call me at 347-645-9146 or 518-924-7813.

Very truly yours,

Tt ELC

MARTIN E. CONNOR

P.S. Counsel for the Objector has told me he intends to appeal to the Appellate Division.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : IAS PART 19

In the Matter of the Application of
ANNA R. LEWIS,

Petitioner,
Index No.
-against- 111509/09
LYDIA HUMMEL,
Objector,
-and-
THE BOARD OF ELECTIONS IN THE CITY OF 8 =
NEW YORK, = Zag
Respondent, & ogi
@ ZmEG
for an order pursuant to Article 16 of the Election Law - :j S85
to declare the validity of a designating petition. z e
. ) S
& 2

EDWARD H. LEHNER, J.:

This is a proceeding to validate the petition designating petitioner as a
candidate for judge of the Civil Court of the City of New York from the Third
Municipal Court District in the forthcoming Democratic Party Primary Election.

After specifications were filed by the Objector, the respondent Board of
Elections (“BOE”) found that the petition contained 1166 valid signature. Since
1500 valid signatures are necessary in order to be entitled to appear on the ballot for
such election, the BOE removed petitioner’s name from the ballot. This
proceeding then ensued and the court appointed Leslie S. Lowenstein as Special

Referee to hear and report with respect to issues raised.

93



After hearings on August 17, 18 and 19, the Referee filed his report on
August 20 recommending against validating the petition, finding that petitioner had
filed only 1256 valid signatures. Applications with respect to the report were

orally argued before me on August 25.

To reach the required 1500 signatures, petitioner argued three legal issues -

which related to: 1) misstatements with respect to witness identification information
(“WID”); ii) the invalidation of signatures by the BOE for reasons other than
specified by the Objector; and iii) the alleged improper signature by a subscribing
witness on five sheets

On the first issue, several subscribing witnesses who obtained a total of 207
signatures and all of whom resided in Kings County correctly stated their respective
addresses in the Statement of Witness, but did not alter the printed information
appearing on the petition below the signature line (the WID) which read “County of
New York.” The BOE disqualified the signatures obtained by said witnesses, and
the Referee agreed with such conclusion.

Just last week the Fourth Department, presented with a similar issue,
concluded, quoting from Powers v. Kozlowski, 54 AD3d 540 (4™ Dept. 2008); lv.
to ap. den. 11 NY3d 701 (2008), that since “the complete address of each
subscribing witness was listed in the first paragraph of the STATEMENT OF

WITNESS,” the signatures obtained by such witnesses, who incorrectly stated their
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addresses in the WID, should be Vaiidated, since where the error “does not involve
the ‘substantive requirements of witness eligibility’ and there is no implication of
fraud, resort to strict construction should be avoided.” [Dalton v. Wayne
County Board of Elections,

Hojnacki, 32 AD3d 658 (3" Dept. 2006), lv. to ap. den. 7 NY3d 707, and
Berkowitz v. Harrington, 307 AD2d 1002 (2™ Dept. 2003).

Since the parties acknowledge finding no First Department decision on this
issue, I am bound by the aforesaid decisions of the other three departments and, in
any event, find such holdings in harmony with the legislative intent of lowering the
barriers to ballot access. Thus, I disaffirm this aspect of the report of the Referee
and validate the 207 signatures obtained by these witnesses.

The second issue presented relates to the signatures of 40 persons which the
BOE disqualified, but for reasons different from that set forth by the Objector in her
specifications. It appears that in each of the 40 instances the BOE wrote “AS”
(meaning “as specified”) next to the objected signature, but added a reason
different from that specified by the Objector. Petitioner’s counsel acknowledged at
oral argument that these 40 persons were not registered voters with a Democratic
enrollment who resided within the district. Thus, it would not appear that

petitioner has in any way been prejudiced with regard to this issue. The Referee’s

AD3d _, 2009 WL 2525414]. Similar conclusions were reached in Arcuri v. -
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confirmation of the BOE report was therefore proper.
Moreover, it should be noted that it has been held that the “Supreme Court ...
has jurisdiction to entertain objections to signatures on designating petitions, even

where an objector asserts ‘grounds other than those asserted before the Board of

Elections’ ”[Venuti v. Westchester County Board of Elections, 43 AD3d 482 @ -

Dept. 2007), 1v. to ap. den. 9 NY3d 804 (2007)]. Accord: Edelstein v. Suffolk
County Board of Elections, 33 AD3d 945 (2" Dept. 2006) (“The Supreme Court
properly entertained specific objections to signatures on the appellant’s nominating
petition that had not been asserted before the Board of Elections ... because the
appellant was sufficiently apprised of the grounds for the objections.”); Brotherton
v. Suffolk County Board of Elections, 33 AD3d 944 (2™ Dept. 2006); Master v.
Davis, _AD3d __, 2009 WL 2529008 (2" Dept.); Belak v. Rossi, 96 AD2d 1011
(3" Dept. 1983), Iv. to ap. den. 60 NY2d 552 (1983) (“Special Term has
jurisdiction to hear objections to signatures other than those objected to before the
board of elections”). Thus, the Referee could properly have disqualified the
signatures of the persons who admittedly were not qualified to sign the designating
petition even if the BOE had not so ruled.

The last issue argued relates to 39 signatures allegedly witnessed by Richard
D’Ornellas on five sheets. On each sheet there appeared two signatures on the line

for the signature of the subscribing witness, one by D’Ornellas and one by Leonard
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Kane. D’Ornellas testified before the Referee that since he believed that someone
other than Kane had signed Kane’s name because Kane had previously suffered a
stroke, he struck out Kane’s signature, initialed the petition, and signed his own

name thereto. However, he consistently maintained that he had seen all the

signatories sign the petition as he had been working with Kane in obtaining the -

signatures on the street at 54™ Street and Ninth Avenue. The signatures obtained
by D’Ormellas were invalidated by the BOE and, after hearing the testimony, the
Referee ruled “that there is insufficient credible testimony here so as to permit the
validation of any of these petition sheets on the testimony of the subscribing
witness.”

Initially, it is noted that it has been held that the inclusion of two subscribing
witnesses does not invalidate a petition [Sole v. Draffin, 78 AD2d 573 (4™ Dept.
1980)]. Further, the Court of Appeals has ruled that where the name of a
subscribing witness was stricken and replaced by another, there is no requirement to
invalidate the petition where there “is no evidence that the alteration was made by
anyone other than the subscribing witness or that it resulted in any fraud or
confusion” [Grancio v. Coveney, 60 NY2d 608, 611 (1983)], but that any
“alteration of the statement which is unexplained and uninitialed will result in the
invalidation of the petition” [Jonas v. Velez, 65 NY2d 954 (1985). See also,

Sherwood v. Bestry, 154 AD2d 889 (4™ Dept. 1989).
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Here, D’Ornellas explained the reason that he crossed out Kane’s signature
and initialed the pages. While I understand why, due to certain inconsistencies in
parts of his testimony, the Referee did not give credence thereto, I find that in light

of D’Ornellas’s consistent and uncontroverted testimony that he did witness all the

signatures to which he signed as subscribing witness, of which 39 have been found -

to be valid, his testimony with respect thereto should be accepted and the signatures
validated.

Summarizing the foregoing, I find that in addition to the 1256 signatures
which Objectant acknowledges to be valid, there should be added the 207
signatures that were excluded due to the WID issue and the 39 signatures obtained
by D’Omellas, with the result that the petitioner has 1502 valid signatures.
Therefore, the Board of Elections is directed to place her name on the ballot for the
forthcoming Democratic Primary Election as a candidate for judge of the Civil
Court of the City of New York in the 3rd Municipal Court District.

This decision constitutes the judgment of the court.

Dated: August 27, 2009 /{‘/
J1.S.C.
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MARTIN E. CONNOR

Counselor at Law
61 Pierrepont Street
Brooklyn, New York 11201
Telephone: 718-875-1010

Facsimile: 718-875-6044
e-mail: sendeml@aol.com

August 27, 2009

Steven H. Richman, Esq. ( 201 //% ) ’FL{Z—

General Counsel

Board of Elections in the City of New York
32 Broadway, 7™ Floor

New York, New York 10004-1609

Re: Voting history of Vance Family
Dear Mr. Richman:

I represent Cyrus R. Vance, Jr., who, as you know, is a candidate in the Democratic Party
Primary Election for the office of New York County District Attorney. I am writing this letter on
his behalf to place on the record his concern that the voting history recorded in the Board of
Elections for him and his parents contains serious inaccuracies.

As you know, since the computerized voter files were instituted, the “voting history” file
for a voter is not an original record. Rather, Board data entry clerks make them entries based on
their review of the polling place sign-in (i.e.”scribe”) books. These books are kept by the Board
for two years after the election. Understandably such a process conducted by the Manhattan
Borough Office of the Board is error-prone. For most voters for which an erroneous entry is
made there are no consequences and the mistake goes forever unnoticed.

A recent press inquiry at the Board’s General Office questioned Candidate Vance’s
voting history in several aspects. The Board staff was most helpful in researching the true facts
which so rebutted the charges the reporter was investigating that no story was published.
However, I am writing to set forth the true facts so that you are prepared should there be any
further inquiry.

My client moved from New York to Seattle in 1988 and voted there until his return to
New York in 2004. The first issue raised was that the computerized voting history (copy
enclosed herewith) shows him as having voted in person in New York on November 7, 1989.
Enclosed herewith is a copy of the buff card voting record for Mr. Vance (VSN # M0289703).
The voter sign-in shows the inspector began to enter data on that date and then placed a line
through the signature line. There is no voter’s signature for that date. Also enclosed herewith is a
copy of Mr. Vance’s father’s buff card (VSN # C0138098) indicating that he in fact voted on that
date. Curiously, the computerized voting history for Secretary Vance also shows him voting on
that date.
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Steven H. Richman, Esq. — p.2 ’ August 27, 2009

The second question raised was that the computerized voting history indicates that Mr.
Vance did not vote in the November 2008 Presidential Election. The Board staff ascertained that
this is not true, based on examination of the Scribe book for that election. However, the
computerized history has not been corrected as of today’s date. Would you kindly have the
Manhattan Borough Office staff see to this correction?

Curiously, the computerized voting history for Mr. Vance’s mother, Grace S. Vance
(VSN # C0140093), a copy of which is enclosed, indicates that she voted in the November 2008
election. However, Mrs. Vance passed away in the Spring of 2008. The Board’s computerized
records still indicate her status as “active”. How far behind is Manhattan in processing Health
Department death notices?

The final two allegations relate to the fact that Mr. Vance’s computerized voting history
has him voting in person in Manhattan on November 8, 1994 and November 4, 1997. These are
erroneous entrees. Mr. Vance voted in person in Seattle on those dates. Furthermore, the time
records for his law firm for November 4, 1997 show him working all day in Seattle. The firm’s
records do not go back to 1994. However, to what end would someone vote on both coasts in
person on the same day? The computerized voting history for Secretary Vance indicate that he
voted on those two dates.

Finally, I must point out that a comparison of Mr. Vance’s buff card voting history shows
that he voted in New York in the April 1988 Presidential Primary (prior to his move). Yet, there
is no entry for that election in his computerized history. Secretary Vance’s buff card proves he
voted in April 1988, November 1988 and September 1990. Yet there are no computerized history
entries for those elections.

The really strange entries in the computerized history are the ones that show Mr. Vance
voting in a Special Election on December 31, 1986 and his father voting in a Special Election on
December 31, 1985. We both know there hasn’t been a Special Election on New Year’s Eve in
New York within human memory.

The chaos in the Manhattan Borough Office in the late 1980°s and 1990°s was well
documented in Senate Elections Committee hearings in which I participated, in reports by the
State Board of Elections, and in numerous press accounts of the day. Today, the office is better-
run but they obviously still make careless mistakes.

Kindly keep this letter and the accompanying documents on file so that any future
inquiries about my client’s voting history can be accurately answered.

Ve y y9urs,
Dt f (...

Encl. MARTIN E. CONNOR
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New York City Board of Elections

RECEIVED/MANHATTAN
[PART 1 TO CHANGE YOUR ADDRESS ONLY: 1 BD OF ELECTIONS

‘ l. v .
Write your new address on your current license, permit, non-driver 1D card and/or registration. Provxjdg Iﬁg&ma%n ested below and
-sign your name. Placg this entire page in an envelope anc ma o the address in #6 near the bottoin of this page
NOTE: ifyouare do you want us to send this change of address to your Cou y -'1"- d -‘ ow ?J'lD No

moving within the same county,
* Contact your local Board of Elections if you do not hear from them within 60 days. v

' .
ADDRESS CHANGE INFORMATION (check box that applies): [ License/Permit/Non-Driver ID Card [ Registration %o,th -
If you check the “Both” box, be sure to carefully enter your license, permit or non-driver ID card nuj'nber and your license plate.ngmbet(s) below.
* LICENSE/PERMIT/NON-DRIVER ID CARD i o
3

ey [ | g 1 (a1 [ 1 [ &4
WME (Pri is pii i DATE QF BIRTH SEX
e e e oy (AANCE , CYRUS, R . 5L J €M [ o
NEWATORESS-WHERE oUGE VoUWt (vt Sl e SRS WEST END AVENUE £ ¢

e NEw York ¢y T 2 10025 [ NY

NEWADDRESS - WHERE YOU LIVE (if different from
melling 8ddress. Include Apt. No. Do not give £.0. Box.)

.

CITYOR STATE P COUNTY
TOWN CODE

o e T “"?Fﬂ‘%ﬂi?gﬂ'ﬁw ‘%’ﬁy AT ({I’EYOR' =

b ;@# e t

N i L "@iﬁ;}.’. A e e A uQ‘&N f

REGISTRATION - Provide the information below for your registrations.

! License Plate No. of Regjistration (Check One License Plate No. of Reglstration)(Check One,
&%ZGQ?. Bpassenger [ Commercial  [J Snowmobie O pas [ snowmobile
Deoat [ Other (Specify) O soay/ X Other (Sdgci)
C:Z-K [ Passenger 3 Commerdial [ Snowmabile ) ial [ Snowmobile
DlBoat [ Other (Specify), //) Oglast Ootne )
SIGN I am the individual named above. If one or more types C/“ Wi r q s 0 (p
of registration are checked, I am the registrant for each. #

Sign Neme in Full .+ . {/ Date
WARNING! Knowingly providing false information on this.form is a.misdemeanor, nnl‘will result in penalties a rizcd.lJ Jy law. .,

v N

Print by : msattie , Printed on : 8/27/2009 3:35:34 PM , ScanDate: 10/16/2006 , BatchNumber : 26 , DocumentNumber : 53

101



Serial No : M0289703 Status : Active AS of 1/1/1980
Full Name : VANCE , CYRUS , ED/AD : 049/069

Street : 885 WEST END AVENUE 5B Enrollment : Democratic
City/Zip : MANHATTAN 10025 Registration Date : 1/1/1980

DOB : 06/14/54 Future Enrollment : None

Sex : M Enrollment Act Date

US Citizen : Y Voter Type : Regular

C/0 Name

Mailing Address

Line
Line
Line
Line

S w N

Poll site Information

Site Num/Name : 10593-Master Apartments
Address : 310 Riverside Drive New York 100250000

Handicapped : Y Status : Active
District Information

CDh : 15 sD : 31 CO : 9 CC : 5 LD : 15

Print by : msattie , Printed on : 8/27/2009 3:35:35 PM
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Serial No : M0289703 Status : Active As of 1/1/1980
Full Name : VANCE , CYRUS , ED/AD : 049/069

Street : 885 WEST END AVENUE 5B Enrollment : Democratic
City/Zip : MANHATTAN 100285 Registration Date : 1/1/1980
DOB : 06/14/54

History

Election Date Election Type Ballot Type Voter Type ED/AD
09/09/08 PR R R 049/069
02/05/08 PP R R 049/069
11/06/07 GE R R 049/069
11/07/06 GE A R 049/69
09/12/06 PR R R 094/67
11/08/05 GE R R 094/67
09/13/05 PR R R - 094/67
11/02/04 GE R R 094/67
11/04/97 GE R R 082/73
11/08/94 GE R R 082/73
11/07/89 GE R R 087/66
12/31/86 SP R R 087/66

Print by : msattie , Printed on : 8/27/2009 3:35:36 PM
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Serial No 0138098

Full Name : VANCE , CYRUS
Street : 2 EAST

City/Zip MANHATTAN 10128
DOB : 03/27/17

History

Flection Date Election Type Ballot Type Voter Type

11/04/97
11/05/96
11/08/94
09/13/94
11/02/93
11/03/92
11/06/90
11/07/89
12/31/85

Print by : msattie , Printed on : 8/27/2009 3:37:08 PM

93 STREET 3C

GE
GE
GE
PR
GE
GE
GE
GE
SP

ol vl v B ov B VR S B VO o v R V)

Status

ED/AD
Enrollment

Registration Date

ol vl v Blo v o s - VR e B P Y

ED/AD
082/73
082/173
082/173
082/73
082/73
082/73
087/66
087/66
087/66

Purged As of 2/20/2002
001/068
Democratic

1/1/1979
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Serial No : C0138098 Status : Purged AS of 2/20/2Q02

Full Name : VANCE , CYRUS , ED/AD : 001/068

Street : 2 EAST 93 STREET 3C Enrollment : Democratic
City/Zip : MANHATTAN 10128 Registration Date : 1/1/1979
DOB : 03/27/17 Future Enrollment : None

Sex : M Enrollment Act Date

US Citizen : Y Voter Type : Regular

C/0 Name

Mailing Address

Line
Line
Line
Line

S w N

Poll site Information

Site Num/Name : M0100-Church Heavenly Rest
Address : 2 East 90 Street New York 10128

Handicapped : Y Status : Active
District Information

CD : 14 SD : 26 CoO : 4 CcC : 9 LD : 14

Print by : msattie , Printed on : 8/27/2009 3:37:06 PM
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New York City Board of Elections

Serial No Cc0138098 Status Purged AS of 2/20/2002
Full Name : VANCE , CYRUS , ED/AD 001/068

Street : 2 EAST 93 STREET 3C Enrollment Democratic

City/Zip MANHATTAN 10128 Registration Date 1/1/1979

DOB : 03/27/17

Activity

Date O°P ID CD Description Previous New
07/10/02 EAXNS090 19 CH POLLSITE INFO M003901 M010001
06/26/02 EAXBVREA 15 CH VOTER EDAD 087/66,082/73 001/68
02/20/02 EAXBVDOH 28 CH STATUS A-3 A 19790101 3 2002022
11/29/94 1SM 45 CH MINOR

11/28/94 1sM 45 CH MINOR

11/28/94 1sSM 22 CH ELECT DATE 19921103 19941108
11/04/92 BATCH 19 CH POLLSITE INFO . M010001 M003901
11/03/92 BATCH 43 MAIL LBL CREATD

10/15/92 1KMY 45 CH MINOR

10/08/92 1DN 45 CH MINOR

10/08/92 1DN 22 CH ELECT DATE 19881108 19921103

Print by : msattie , Printed on : 8/27/2009 3:37:07 PM
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Serial No : C0140093 Status : Active AS of 1/1/1964

Full Name : VANCE , GRACE , ED/AD : 001/068

Street : 2 EAST 93 STREET 3C Enrollment : Democratic
City/Zip : MANHATTAN 10128 Registration Date : 1/1/1964
DOB : 06/02/18 Future Enrollment : None

Sex : F Enrollment Act Date

US Citizen : Y Voter Type : Regular

C/0 Name

Mailing Address

Line
Line
Line
Line

=W N

Poll site Information

Site Num/Name : M0100-Church Heavenly Rest
Address : 2 East 90 Street New York 10128

Handicapped : Y Status : Active
District Information

CD : 14 SD : 26 CO : 4 cCc : 9 LD : 14

Print by : msattie , Printed on : 8/27/2009 3:40:35 PM
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Serial No
Full Name

Street
City/Zip

History

Election Date Election Type Ballot Type Voter Type

11/04/08
02/05/08
11/07/06
09/12/06
11/08/05
11/02/04
03/02/04
11/05/02
11/06/01
10/11/01
09/25/01
11/07/00
03/07/00
11/03/98
11/05/96
11/08/94
09/13/94
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SUPREME COURT OF THE STATE OF NEW YORK e
COUNTY OF QUEENS
-- X

In the Matter of the Application of MARQUEZ

CLAXTON,
Petitioner, | FFIRMATION OF
- against — MARTIN BOWE IN -
OPPOSITION TO THE
YVONNE MITCHELL, JULIET BARTON, and ORDER TO SHOW CAUSE
RICHARD MURPHY,

Index No. 21060/2009
Objectors-Respondents,

Commissioners of Elections of the Board of Elections in
the City of New York constituting the Board of Elections
in the Coty of New York,

Respondents.

X

MARTIN BOWE, an attorney admitted tb practice in the State of New York,
affirms the truth of* the following pursuant to CPLR Rule 2106 and subject to the penalties of
perjury:

1. I am the Assistant Corporation Counsel assigned to represent the
Commissioners of Elections in the City of New York, respondents in the instant action. I am
familiar with the facts and circumstances concerning the petition.

L THE BOARD COMPLIED WITH THE COURT’S ORDER

2. In the instant proceeding, the petitioner complains that the Board of
Elections in the City of New York failed to place him on the absentee, inilitary and special
ballots, which he alleges was ordered by this Court on August 17, 2009.

3. As the petitioner has been placed on the ballot (both on the printed strip

for use in the lever voting machine and on the Primary Day standby paper ballots used as both
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emergency and affidavit ballots), the Board has complied with the Order and the petition should

be dismissed with prejudice in its entirety for failing to state a claim.

I1. THE BOARD COMPLIED WITH THE COURT’S ORDER. TO THE EXTENT
THERE IS ANY AMBIGUITY WITH WHICH BALLOTS THE COURT’S
ORDER WAS DIRECTED, CONTEMPT CANNOT BE FOUND BECAUSE THE

ORDER IS AMBIGUOUS, AND THE BOARD’S INTERPRETATION OF THE
ORDER WAS REASONABLE AND REQUIRED BY LAW

4, The Order directed that the petitioner be placed on the “appropriate
ballot.” As set forth below at Point “IV,” the Board complied with state law which governs
precisely when absentee, military and special ballots are to be prepared and mailed to the voters.
To the extent there is any ambiguity with respect to the scope of the Court’s Order directing
petitioner’s name be included on the “appropriate ballot,” the Board cannot be found in
contempt.

5. The Court of Appeals has made clear that “[t]o sustain a finding of either
civil or criminal contempt based on an alleged violation of a court order it is necessary to
cstablish that a lawful order of the court clearly expressing an unequivocal mandate was in

ctfect.” Department of Envt’l Protection v. Department of Envt’l Conservation, 70 N.Y.2d 233,

240 (1987); accord, Garcia v. Great Atl. and Pac. Tea Co., 231 A.D.2d 401, 402 (Ist Dept.
1996). “Contempt is a drastic remedy which should not issue absent a clear right to such relief.”

Coronet Capital Co. v. Spodek, 202 A.D.2d 20, 29 (1st Dept. 1994). “Any ambiguity in the

court’s mandate should be resolved in favor of the would-be contemnor.” Richards v. Estate of

Kaskel, 169 A.D.2d 111, 122 (1st Dept. 1991). This insistence on clarity stems from the fact that

a party charged with contempt could be incarcerated, Benson Realty Corp. v. Walsh, 54 A.D.2d
881, 882, (1st Dept. 1976), appeal dismissed, 43 N.Y.2d 732, appeal denied, 43 N.Y.2d 642

(1977), a fact required to be noted in large type on the front of a movant’s moving papers. Jud.

Law § 756.

(8]
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6. The order or judgment allegedly violated is the relevant paper for
ascertaining whether the court issued an unequivocal directive, not statements in judicial

opinions or other documents. See Richards, 169 A.D.2d at 122 (“judgment, on its face, lacked

the necessary clarity and precision to sustain a contempt”); Department of Envt’] Protection, 70
N.Y.2d at 240 (examine conduct “in light of the express terms of the order”). In Betancourt V.
Boughton, 204 A.D.2d 804, 810 (3d Dept. 1994), the Court set aside a contempt determination
where the order allegedly violated “does not clearly reflect the court’s stated intent.” See also

Bellman v. McGuire, 176 A.D.2d 583, 584 (1st Dept. 1991)(noting that “the prior order did not

specifically direct” what the movant was seeking). 176 A.D.2d at 584.

7. Additionally, “[i]n order to find a party in civil contempt of court pursuant
to Judiciary Law § 753, the applicant must demonstrate by clear and convincing evidence that
the alleged contemnor has intentionally engaged in conduct which violated a lawful order of the

court clearly expressing an unequivocal and explicit mandate.” See Miller v. Miller, 61 A.D.3d

651, 877 N.Y.S.2d 148 (2d. Dep’t 2009).

8. Here, the Court ordered that petitioner’s name be place on the “appropriate
ballot.” See Ex. A to the Petition. By August 18, 2009—the date the Court’s order was served
upon the Board—the absentee, military and special ballots had already been printed and they
mailing process had begun, both pursuant to state law. See Point IV below. Thus, the Board
cannot be found to vhave “intentionally engaged in conduct which violated” the Court’s Order
dated August 17, 2009. Miller, 61 A.D.3d at 652, 877 N.Y.S.2d at 149.

9. Additionally, had petitioner requested that his name be placed on the
absentee, military and special ballots in addition to the election day ballot (not all governed by

the same provisions of state law), the Board would have submitted appropriate moving papers
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articulating the various applicable statutory mandates, as set forth below at Point IV. However,
petitioner did not raise the issue of absentee, special and military ballots in this proceeding, until
now. Therefore, the Court’s order cannot be viewed as sufficiently specific for purposes of
petitioner’s request for a finding of contempt, thus barring a finding of contempt.

10.  In view of the clear legal mandates set forth in State Law with respect t?
the printing and sending of absentee, military and special ballots—law that petitioner was
presumably aware of at the time he filed the initial petition in this matter—the Board cannot be
found to have “intentionally engaged in conduct which violated a lawful order of the court”
(Miller, 61 A.D.3d at 652, 877 N.Y.S.2d at 149) when the Board followed state law by
approving and sending the absentee, military and special ballots according to the schedule set by
the legislature (see Point “IV” below).

III. THE PETITION IS FACIALLY FLAWED

11. The Petition should be denied because it does not contain the appropriate
warning on the first page of petitioner’s motion papers.

12. New York Judiciary Law § 756 clearly states that

The application shall contain on its face a notice
that the purpose of the hearing is to punish the
accused for a contempt of court, and that such
punishment may consist of fine or imprisonment,
or both, according to law together with the

following legend printed or type written in a size
equal to at least eight point bold type.

13. Here, petitioner has set forth the requisite warning noted in large type on
the second page of movant’s papers. See Petition. Therefore, petitioner’s request for a finding

of contempt must be denied. See Jud. Law § 756.
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IV.  STATE LAW BARS ANY CHANGES TO ABSENTEE, MILITARY AND
SPECIAL BALLOTS

14. Even if the Order is construed to extend to the absentee, and special
ballots, the petition should nonetheless be dismissed for the additional reasons set forth below.

15. New York Election Law only requires that the absentee ballot be “as
nearly as practical” in the same form as the ballot provided to voters in the district on primary
clection day. See N.Y. Elec. Law § 7-122(1)(a).

16.  Here, it was impractical for the Board to add petitioner’s name, as
demonstrated by the timeline set forth in the accompanying Affirmation of Steven Richman.

17. Specifically, Mr. Richman’s Affirmation demonstrates that the absentee
ballots were ordered to be printed on August 7, 2009; the printing of the ballots began on
August 8, 2009, and was completed eight days later on August 16, 2009. On August 13 the
Board began mailing the absentee and military ballots to voters in Queens County, four days
prior to this Court’s Order. Notably, the printing and delivery of the Queens County absentee,
military and special ballots was completed in all languages and delivered by August 17, 2009,
the day prior to the service of the Court’s order on the Board. See Richman Affirmation at
9 10-13.

18. Ciritical to the instant action and pursuant to New York Election Law, the
Commissioners of Elections in the City of New York voted to print absentee ballots on August 5,
2009, well before the Court’s Order of August 17, 2009. See N.Y. Elec. Law § 4-114; Richman
Affirmation at § 3.

19. By that vote, the Board determined which candidates were duly designated

or nominated to be placed on the absentee ballot for the September 15, 2009 primaries. Richman
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Affirmation at 4. This determination of the Board is “final and conclusive.” See N.Y. Elec.
Law § 7-122(4).

20.  While a board of elections or a court of competent jurisdiction may
determine—after the Section 7-122(4) “final and conclusive” determination—that a candidate
was improperly placed on an absentee ballot, resulting in votes for that candidate to not he
counted at the election, nothing in New York Election Law provides mechanisms under which a
candidate may be added to the absentee ballot after the Board’s determination. See id.

21. Indeed as demonstrated in the facts relevant here, adding an additional
candidate to the absentee ballot after the Board has made its final and conclusive determination
of which candidates are duly designated or nominated to be placed on the absentee ballot is
simply an impractical, if not impossible, feat. See Richman Aff. at § 15.

22, Moreover, to do so would force th¢_ Board to violate other provisions of
New York Election Law which regulate military ballots. Under the relevant provisions, military
ballots should be in the same form as absentee ballots and must have been mailed out no later
than August 14, 2009. See N.Y. Election Law § 7-123(2); §10-108. Further, the failure to
include the name of a candidate on a military ballot cannot be a basis to invalidate the election.
Id. § 10-116.

23. Here, the Board complied with these statutory requirements, but cannot
continue its compliance if the form of the absentee, military and special ballots were now
changed. See Richman Aff. at § 5-7.

24, Finally, New York Election Law mandates that if the Board receives more
than one military, absentee or special ballot envelope from the same voter, “the one bearing the

earlier date of execution shall be accepfed and the other rejected.” See N.Y. Elec. Law § 9-
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104(1)(c); Richman Aff.. 9 16. Applying this law, even if it was practical for the Board to
distribute new absentee ballots, the effect of those ballots would be mooted where absentee
voters already mailed in their votes with the original absentee ballots.
V. PETITIONER HAS FAILED TO JOIN NECESSARY PARTIES

25.  Plaintiff has failed to serve the petition upon necessary parties, i.e., thc;
other primary election candidates whose names are on all ballots: Michael R. Duncan, Lou
Grays, Jacques M. Leandre, Frederick A. Lewis II and James Sanders Jr. (“Candidates™). See
Richman Aff. § 11.

26.  In King v. Board of Elections—where petitioner sought the same relief

petitioner seeks herein—the Court found held that the petition would be dismissed if petitioner
failed to properly join the other primary candidates:

“Persons who ought to be parties if complete relief
is to be accorded between the persons who are
parties to the action or who might be inequitably
affected by a judgment in the action shall be
made...defendants.” (CPLR 1001[a]). ...The issue
of non-joinder may be raised at anytime by any
party or by the court on its own motion (see Figari v
New York Tel. Co., 32 A.D.2d 434, 438 119691).
...[T]he court, sua sponte, finds that there are those,
heretofore not named as parties, who may have an
genuine interest in and/or may be inequitably
affected by the outcome of this proceeding. More
specifically, the court finds that any judgment in
this proceeding will have an impact on the current
candidates running for the same district seat.

See a copy of the King Order annexed hereto.
27.  Here, as in King, petitioner seeks to have his name added to those ballots
which, by law, had appropriately been printed and sent to the voters prior to the Board receiving

the Court’s Order. As the other primary Candidates have a right to be heard with respect to any
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change to the ballots at issue, petitioner should have served them with the Order To Show Cause
in this matter.

28.  Petitioner has submitted no evidence to show that the other Candidates
have been properly joined. The Petition should be dismissed.

29.  As petitioner cannot obtain the requested relief from the Board, the Bog(d
respectfully requests that his motion be denied in its entirety, and that the petition be dismissed
with prejudice.

Dated: New York, New York
August 30, 2009

121



122 .

o

[



" AUG-28-2083 82:55P FROM: T0:912124875392  P.2/4

At an IAS Term, Special Election Part of the
Supreme Court of the State of New York,
held in and for the County of Kings, at the
Courthouse, at Civic Center, Brooklyn,
New York, on the 28" day of August, 2009.

PRESENT:

HON. DAVID [. SCHMIDT
Justice.

IN THE MATTER OF THE APPLICATION OF

ERLENE J. KING,
Petitioner,

- against - Index No. 700035/2009

THE BOARD OF ELECTIONS IN THE
CITY OF NEW YORK,
Respondent.

The following papers mi read on this motion:

Papers Numbered
Notice of Motion/Order to Show Causc/
Petition/Cross Motion and
Affidavits (Affirmations) Annexed 1-2

Opposing Affidavits (Affirmations) 3-4
Reply Affidavits (Affirmations)
Affidavit (Affirmation)

Other Papers,

Upon the foregoing papers, petitioner Erlene J. King brings this proceeding,
by order to show cause dated August 24, 2009, seeking a judgment directing
respondent the Board of Elections in the City of New York to “include the name of

petitioner Erlene J. King and to reprint the absentee ballots for the 45" Council
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District to be used In the Democratic Party Primary Elections to be held September

15, 2009." Oral argument of petitioner’s application was held before the court on

- August 27, 2009.

“Persons who ought to be parties if complete relief is to be accorded between
the persons who are parties to the action or who might be inequitably affected by a
judgment in the action shall be made . . . defendants” (CPLR 1001[a]). Further,
“lw]hen a person who should be joined under subdivision (a) has not been made a
party and is subject to the jurisdiction of the court, the court shall order him
summoned . . ." (CPLR 1001[b]). Moreover, the issue of non-joinder may be raised
at anytime by any party or by the court on its own motion (see Figari v New York Tel.
Co. 32 AD2d 434, 438 [1969]). Although the parties do not address the issue of
non-joinder, the court, sua sponte, finds that there are those, heretofore not némed
as parties, who may have an genuine interest in and/or may be inequitably affected
by the outcome of this proceeding. More specifically, the court finds that any
judgment in this proceeding will have an impact on the current candidates running
for the same district seat.
Accordingly, it is

ORDERED that the proceeding is held in abeyance and the matter is
adjourned so as to allow joinder of all necessary parties. Petitioner is directed to
join all the other candidates on the ballot for the 45" council district, namely Ernest

Emmanuel, Dexter A. McKenzie, Kendall Stewart, Samuel Taitt and Jumaane D.
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Williams as party respondents in this proceeding. In light of the practicalities
involved, petitioner is directed to make service of the Order to Show Cause dated
August 24, 2009, all other papers in this proceeding and a copy of this order upon
the proposed respondents personally under CPLR 308 (1) by Monday, August 31,
2009. The matter is returnable before this court at Special Election Part | to be held
at the Supreme Court Courthouse, 360 Adams Strest, Brooklyn, New York, Room
541, on the 1 day of September, 2009 at 10:30 a.m.. Any failure by petitioner to
join all the above-named necessary parties will result in the dismissal of this
proceeding under CPLR 3211(a)(10). |

The foregoing constitutes the decision and order of the court.
ENTER,

Daeed Lol

J.s. C.
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF QUEENS
X
In the Matter-of the Application of MARQUEZ
CLAXTON,
”
. Petifionet,  \FFIRMATION OF
- against — STEVEN H. RICHMAN IN..
OPPOSITION TO THE

YVONNE MITCHELL, JULIET BARTON, and ORDER TO SHOW CAUSE
RICHARD MURPHY,

Index No. 21060/2009
Objectors-Respondents,

Commissioners of Elections of the Board of Elections in
the City of New York constituting the Board of Elections
in the Coty of New York,

Respondents.

X

STEVEN H. RICHMAN, an attorney admitted to practice in the State of New
York, affirms the truth of the following pursuant to CPLR Rule 2106 and subject to the penalties
of perjury:

1. I am the General Counsel for the Board of Elections in the City of New
York and am familiar with the facts and circumstances of the instant proceeding through
personal knowledge and conversations with employees of the Board who have reviewed relevant
records maintained by the Board.

2. The Board is an agency created pursuant to Section 3-200 of the New
York State Election Law. It is charged with administering the New York State Election Law
within the City of New York.

3. On August 5, 2009, the Commissioners of Elections in the City of New

York voted to print military, absentee and special ballots at the conclusion of the Board’s
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hearings, except in those districts where the hearings were continued until the following
Tuesday, August 11, 2009. As of August 5, 2009, only the 3rd Municipal Court District in the
Borough of Manhattan had hearings continued until August 11, 2009.

4. By that vote the Board determined which candidates were duly designated
or nominated to be placed on the military, absentee and special ballot for the September 15, 2009
primaries.

5. The Board of Elections is required by Section 107108 of the New York
State Election Law to mail military ballots to eligible voters no later than thirty-two days before
the Primary Election. The Board complied with that statutory requirement.

6. Section 10-116 of the Election Law requires the Board of Elections in the
City of New York to determine the names of all candidates appearing on the military ballot at
least three days before the first day for the distribution Qf military ballots. Again, the Board
complied with that statutory réquirement. That Section further provides that “The failure of the
county board of elections to include the name of any candidate... on the military ballot shall in
no way affect the validity of election with respect to the office for which the nomination was
made or the validity of the military ballot as to any other matter”.

7. Section 7-123(2) of the Election Law provides that the ballots for military
voters shall be the same form as those to be voted by absentee voters in the election district of
the military voter.

8. Title III of the Election Law provides for special ballots and Section 11-
304 requires them to be cast and canvassed in the same manner as an absentee ballot.

9. On August 7, 2009, the order to print the military, absentee and special

ballots was placed.
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10.  On Monday August 8, 2009, the printing of the English/Spanish military,
absentee and special ballots started. On Thursday August 13, the printing of the Chinese/Korean
military, absentee and special ballots started.

11.  On August 13, 2009, the English/Spanish military, absentee and special
ballots were delivered to the Board. On Monday August 17, 2009 the Chinese/Korean mili‘tar’y‘,
absentee and special ballots were delivered to the Board. Those ballots set forth as candidates in
this contest: Michael R. Duncan, Lou Grays, Jacques M. Leandre, Frederick A. Lewis II and
James Se'mders.Jr. Thus, by August 17, 2009, the printing and delivery of the military, absentee
and special ballots at issue in this case was completed. Appendixed hereto as “Exhibit A” is a
true and correct copy of an email confirming the delivery schedule of absentee ballots to Queens
County.

12. By Thursday August 13, 2009, military and absentee ballots for Election
Districts contained within the four Assembly Districts (i.e., Assembly Districts 23, 29, 31 and
32) that comprise the 31* Council District began being mailed out by the Queens Office of the
Board of Elections.

13.  The Board continued to mail out absentee and military ballots to voters
within the Assembly Districts that compromise the 31st Council District. Appendixed hereto as
“Exhibit B” is a true and correct copy of the summary of the number of the military, absentee,
and special ballots that have been distributed to voters as of August 28, 2009. This summary
was generated and maintained in the regular course of business by the Board. As of August 28,
2009, a total of 1009 military, absentee and special ballots were mailed.

14.  Given the fact that many voters have already received military and

absentee ballots, and some voters have already returned their ballots, the Board contends that it
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would be impossible for it to issue new military, absentee and special ballots in the 31st Council
District without both violating state law and creating the very voter confusion the relevant state
law sections cited above are aimed at preventing.
15, Additionally, it is uncertain that it would be physically possible for the
Board to reprint new military, absentee and special ballots in time for military, absentee angi
special ballot voters, especially those voters in remote locations, to allow the recipients to timely
return them.
| 16.  Further, Section 9-104(1)(c) of the Election Law mandates that if the
Board of Elections receives more than one military, absentee or special ballot eﬁvelope from the
same voter, “the one bearing the earlier date of execution shall be accepted and the other
rejected”. Therefore, to grant the relief sought by the petitioner in this instant proceeding may

not even provide the benefit sought by this application.

Dated: New York, New York
August 30, 2009 %[ .
: STEVEN H.'RICI-T}MAN
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From: Tom Sattie

Sent: Friday, August 28, 2009 1:30 PM

To: *ExecutiveManagement; *Legal Department
Cc: *CRU Group

Subject: 31 Council Absentee Delivery

Hello All,

According to my records, here is how the signoffs and deliveries went for 31 Council
Absentee ballots:

- ENGLISH
Proofs sent to BOE - Saturday, August 8
Proofs approved by BOE - Monday, August 10
Printed Absentees sent to BOE - Thursday, August 13
CHINESE-KOREAN
Proofs sent to BOE - Tuesday, August 11
Proofs approved by BOE - Thursday, August 13
Printed Absentees sent to BOE - Monday, August 17

As always, boroughs were instructed to begin sending Absentee ballots immediately upon
receipt.

Thanks,

Tom
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At set-Fiection Part(, of the
Supreme Court of the State of New
M.E iiﬂ..m:«m ‘ York, held in and for the County of
) Queens, at the Supreme Court
Courthouse thereof, located at 88-11
Sutphin Boulevard, Jamaica, New -
Y: ,fL’/ York on the 77 day of August,

2009.
. CMERGEW
PRESENT: Hon. _ HON iivsimec . Justice
Fop
' X HOW. VALgr(s
In the Matter of the Application of BRATHW A TEw SPTA
~ [ T h
MARQUEZ CLAXTON
Petitioner,
Index No.
as designated for the public office of Member of 21060/2009

the New York City Counsel from the 31% Council
New York City Council District, County of
Queens, City and State of New York

. Petitioner, ORDER TO SHOW
- against - CAUSFE
YVONNE MITCHELL, JULIET BARTON, and
RICHARD MURPHY, 2 =%
= =3
Objectors-Respondents, & 2%
R
2D T—
_ Commissioners of Elections of the Board of = %ﬁé
Elections in the City of New York constituting the = 29
Board of Elections in the City of New York, N 22
- Respondents.
X
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The purpose of this hearing is to punish the respondents, COMMISSIONERS
OF ELECTIONS OF THE BOARD OF ELECTIONS IN THE CITY OF
NEW YORK CONSTITUTING THE BOARD OF ELECTIONS IN THE
CITY OF NEW YORK, for a civil and criminal contempt of court and such
punishment may consist of fine or imprisonment or both, according to law.

WARNING:
YOUR FAILURE TO APPEAR IN COURT MAY
RESULT IN YOUR IMMEDIATE ARREST AND
IMPRISONMENT FOR CONTEMPT OF COURT
Upon the annexed the affirmation of emergency of Bernard Mitchell Alter,

dated August 27, 2009, and all prior proceedings had herein,

LET the respondents, Commissioners of Elections of the Board of Elections

e City of New York constltunng the Board of Elections in the City of New
(-S D

of this court to be held at the
cpurthouse thereof, Room é located at 88-11 Sutphin Boulevard, Jamaica,
ew York, on the 2 > Cday of AUCUS T 2000, at 9:30

0 'clock in the forenoon of that day, or as soon thereafter as counsel can be heard,
(i) CSANCELLG Ace Absentee Ypecw—\
a ey Ballels go@ My '3 5T MY
WHY an order should not be granted &“‘y COuALIL DISPCT WwrliCH FALLS T

THe AME A5 A /’m)m/fﬂ
Fo%}!. Y d’citﬂré?fé'zd-fy‘}w’h\n 1 § 722 ot

(3.) pursuant to CPLR 5104 and Judiciary Law Sections 750 and 751 naé
£ LECile)
_ . : Ax
punishing the. respondents Commissioners of Elections of the Board of ;,ft‘:,l i
. ALTERUAT
Elections in the City of New York constituting the Board of Elections in ;)«'{’;ic*é‘rpd
7

the City of New York , as and for a contempt of this court on the grounds ég;d/?énj

e PRsST ﬁBSn‘:AJ’EE SPEAAC v+ Mt vy Bhicars Corns 14
'77*2' FETITOAERS p/A-Me_ ﬁS A CANDIITE PR Sieelf Posinen.
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that they have willfully and contumaciously violated the Order of this
Court, dated August 17, 2009 and entered on August 18, 2009, and that
such conduct has impeded, impaired, and prejudiced the rights of the
Petitioner, and |
( 3) why the petitioner, should not have such other and further relief as may
be just, proper, and equitable;
Sufficient reasoﬁ appearing therefor, let pumigg-service of a copy of this
order together with the papers upon which it was granted upon the réspondents,

Commissioners of Elections of the Board of Elections in the City of New York

AN ‘
Agconsﬂtutmg the Board of Elections in the City of New York, bymﬁ)ﬂ -
[VERY 9

a true copy of same to them at their offfice located at 32 Broadway,

q&c\ New York, City, County and State of New York, and upon the attorney for

| S

ISC‘ respondents, Alain Massena, for the respondents, Yvonne Mitchell, Juliet Barton,

and Richard Murphy, by personally delivering a true copy of same, be-deemed

suffieientserviee: O OF (796(6 Weé? gmot&j og: ﬂQGuS’Dﬂ)?
be de€ma,;l 6004 amk S‘vtfﬁcwn'-l- Sequice —

Enter,
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CERTIFICATION

The undersigned hereby certifies that annexed papers adhere to the
requirements of 22 NYCRR §130-1.1.

Dated: August 27,2009

BERNARD MITCHELL ALTER
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF QUEENS
X
In the Matter of the Application of
MARQUEZ CLAXTON
Index No.
Petitioner,
21060/2009
as designated for the public office of Member of
the New York City Counsel from the 31* Council
New York City Council District, County of
Queens, City and State of New York AFFIRMATION OF
EMERGENCY

Petitioner,
- against -

YVONNE MITCHELL, JULIET BARTON, and
RICHARD MURPHY,

Objectors-Respondents,
Commissioners of Elections of the Board of

Elections in the City of New York constituting the
Board of Elections in the City of New York,

Respondents.
X

STATE OF NEW YORK)
)ss.:
COUNTY OF KINGS )

BERNARD MITCHELL ALTER, being an attorney duly admitted to

practice in the Courts of the State of New York, hereby affirms the

5
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following under penalty of perjury pursudﬁt to CPLR 2106:

1. That I am the attorney for the petitioner, am fully familiar with the
facts herein and make this affirmation in support of the relief set
forth as set forth in the proposed order to show cause herein.

2. That the petitioner is a candidate for the democratic primary for
the position of member of the NYC Council in a primary election
to be held on Spetmeber 15, 2009 for the democratic primary for
the 31" NYC Council District in the City of New York .

3. On July 16, 2009, petitioner filed with the respondents,
Commissioners of Elections of the Board of Elections in the City
of New York constituting the Board of Elections in the City of
New York, (hereinafter “Commissioners”), a designating petition
for the office of NYC Council for the 31* Council District in the
City of New York, County of Queens for the democratic primary
to be held on September 15, 2009.

1. Respondents “Commissioners” are charged with conducting that
election.

2. On August 4,2009, the “Commissioners” pursuant to a
specification of objections filed by YVONNE MITCHELL,

JULIET BARTON, and RICHARD MURPHY, co-respondents

6
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herein removed petitioner from tile ballot on the grounds that
petitioner had 867signatures valid out of the 900 required.

. A petitioner to validate was filed with this court on August 6,
2009. The case was noticed to be heard on August 11, 2009.

. Upon a further review dated August 13, 2009, the
“Commissioners” found petitioner to have 895 signatures out of
the the 900 required.

. Trial was held before Hon. Valerie Bathwaite Nelson, J.S.C., on
August 14, 2009 and August 17, 2009 at which time the court
reserved decision.

. On August 17, 2009, the court issued an order, which was entered
on August 18, 2009, a copy of which is annexed as Exhibit A,
granting petitioners relief in full and ordered the “Commissioners”
to restore petitioner to the appropriate ballot finding that petitioner
had 908 valid sigantures.

. On August 18, 2009, the “Commissioners” were personally
served with a certified copy of the order and a demand by letter for
compliance with that order. Proof of service is annexed as Exhibit
B, which is the time stamp by the “Commissioners.”

. On August 24, 2009, petitioner inquired about the status of the

7
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restoration to the ballot. To his Sinock, he found out that although
the “Commissioners” restored him to the machine vote, they did
not do so with respect to absentee ballots, military ballots, and
special ballots. Thus petitioners’ name will not be on those
ballots.

9. On August 25, 2009, by letter personally delivered to the
“Commissioners”, a copy of which is annexed as Exhibit C, a
demand to do so was made upon the “Commissioners.”

10. On August 26, 2009, a letter was faxed to your affirmant by
counsel for “Commissioners,” a copy of which is annexed as
Exhbibit D, refusing to comply with the court’s order.

11. Analyzing this, one can readily see the slipping an sliding of the
“Commisioners.”

12. In the first place, the court did not specific the ballot to which
petitiongr was to be restored but to the appropriate ballot.

13. That should not give “Commissioners” a thing to thik about.
Petitioner was improperly removed by the “Commissioners” from
the ballot and the court is telling the “Commissioner” to undo the
illegal conduct that was done to the petitioner.

14 Petitioner had to be put into the position he was supposed to be in

8
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when on August 4, 2009 he was:illegally and unlawfully removed
form the ballot by the “Commissioners.”

15. What “Commissioners” did after that date is no moment.
“Commissioners” removed petitioner illegally from the ballot.
They must undue their unlawful acts and put the petitioner back
into the position he was in on August 4, 2009.

16. The “Commissioner” argue that they complied with legal
requirements on August 5, 2009 by stating the absentee and
military ballots and that at that time, ther certification was proper.

17 Now the court, exercising its reponsibility, has determined the
“Commissioner’s” conduct in removed petitioner on August 4,
2009 from the ballot was illegal and had no basis in law.

18 The “Commisioners” had to take steps to comply fully with the
court’s order and set petitioner back into the position he was in on
August 4, 20009.

19 The “Commissioners” have not done so and are using chickanery
to prevent petitioner from getting full ballot access.

20. It is respectfully submitted that the disobedience and resistance of

the mandate of this Court by the respondents “Commissioners” was

and is willfully contumacious as is clear from the foregoing facts and

9
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constitutes criminal contempt as defined by Judiciary Law §§750 and

751 and CPLR 5104.

21. It is further respectfully submitted that the “Commissioners”

failure and/or refusal to sign the restore the petitioner to the ballot

was specifically calculated to, and actually did defeat, impair, impede

and prejudice the rights of the Petitioenr to prevent him from gaining

full ballot access.

22. No prior applicationhas been made for the relief sought herein.

WHEREFORE, it is respectfully requested that the court grant the

following relief:

a) pursuant to CPLR 5104 and Judiciary Law Sections 750 and 751
punishing the respondents Commissioners of Elections of the Board of
Elections in the City of New York constituting the Board of Elections in
the City of New York , as and for a contempt of this court on the grounds
that they have willfully and contumaciously violated the Order of this
Court, dated August 17, 2009 and entered on August 18, 2009, and that
such conduct has impeded, impaired, and prejudiced the rights of the
Petitioner, and

b) for such other and further relief as may be just, proper, and

equitable under the premises including motion costs, damages for

10
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the wrongful conduct and attorney’s fees.

Dated: Brooklyn, New York
August 27, 2009

AW e

BERNAEKD MITCHELL ALTER

11
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Exhibit A
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2009/21060 ORD® EfJUDGMENT (Page 1 of 4)
e

Short Form Order/Judgment

NEW YORK SUPREME COURT - QUEENS COUNTY

In the Matter of the Appllcatlon of - Index No.: 21060/09

MARQUEZ CLAXTON Motlon I

Dated ’8/17/09
Petltloner,

-as de51gnated for the publlc offlce - Cal. No.: 1
of Member of the New York City. Counsel R
from the 31° Council New York" C1ty

Council District,: County of Queens,

City and- State of: New YOrk

034

G)?%%ﬁnnos STEE/ L

Petitioner,

-against—

jg;qarsﬁyﬁng

YVONNE MITCHELL JULIET BARTON, and
RICHARD MURPHY :

mdbjectors+Respondents,

Commissioners: of Electlons of the 'oard
of Elections:in the City of New: Yc :

constituting the. Board of_El ctior
the Clty'of New York 3o B

Respon'ents,

for an order declarlng valld77 .
de51gnat1ng pet‘t ‘

County of Queens, Clty of New York, '1n
the Democratic- Primary. Electlon to be
held on September 15, 2009

___.__...—_..--_-._._-.—__——.____.__..__-.-.———.—___'__..._

The follow1ng papers numbered 1 to q read on this

application by petitioner to validate. the deSLgnatlngwpetition”
 Marquez Claxton, '



: a hearl nq, oral argument _
_decided as follows: .
ssought

as .a

During the hearing, petitioner adduced evidence in the forn of ’
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26 Court Street‘Sulte 1812, Broakn,r New ‘mrk 11242 Tei: (718) 23/-0880 Fax (‘718) 722 /887 :

August 18, 2009 =.
| =
~ Board of Electlons in O
“The Clty of New York =
32 Bmadway, 7" floor il
New York, NY. o

'Re Claxton V. thchelz etal, ‘xwre*ne Court, Queens County, Index No 21060/09

“To Whom It May Concer:

On August 17, 2009, the ‘Svpreme Court, Queens County (Hon. Valene fi
' Brathwaite Nelson, J.S.C

, C.) placed the above-referenced petitioner on the approprlate:'
~ballot for the Democratic Primary for the 31% NYC Council Distnct to be held o
L };September 15, 2009

i ) have obtained 2 copy of the orde; certified by the Clerk of the EI ’j_ty
‘;?Queens on August 18, 4@09 and am }“eff’Wii’l delwetmo same 0 your ofﬁ_‘c_e./t

Pursuant to the court’s order, you are hereby directed to p

Detitioner, Marqu»z Claxton, on the approp;iate ballot for the Des

lectlon for the 31" NYC L,Ouncﬂ District to be heki on ‘September-

Please be gu1ded dwe‘“dmgv f ou have 2 any fu her questlons

Very truly yours,




P

3

EXHIBIT C

% @
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ALTER & BARBARO

Attorneys and Counselors at Law =2 =2
26 Court Street, Suite 1812 Brooklyn, New York 11242 Tel: (718) 237-0880 Fax: (718) 7378825 /

August 25, 2009

g} ZIWd ST

Board of Elections in
The City of New York
32 Broadway, 7" floor
New York, N.Y. 10007

Re: Claxton v. Mitchell, et al, Supreme Court, Queens County, Index No. 21060/09

To Whom It May Concern:

On August 17, 2009, the Supreme Court, Queens County (Hon. Valerie
Brathwaite Nelson, J.S.C.) placed the above-referenced petitioner, Marquez Claxton,

on the appropriate ballot for the Democratic Primary for the 31¥ NYC Council District
tobe held on September 15, 2009.

On August 18, 2009, a certified copy of the order was personally delivered to
your office along with a covenng letter. Both were time stamped by your office. Iam
again dehvenng you copies of those documents as part of this transnnssmn '

I am now advised- that although you have restored my- chent to the voting
machines for electlon-day that you have not pnnted and malled absentee ballots w1th
my client’s name thereon and refuse to do SO.

S0 notlfy me in wn, ..that I wil .;.1m.med1ately ﬁle a motion to'"

1 { Vyour agency in
“contempt of court and seek damages and legal fees accordmgly

Because of the a_dvent of the election on September 1_5, 2009, my cllent cannot |
tolerate any delay in this matter.

Please be guided accordingly.
160



ALTER & BARBARO, ESQS.

Letter to Board of Elections
August 25, 2009
Page 2 of 2

If you have any further questions, do not hesitate to call.
Very truly yours,

ALTER AND BARBARO, ESQS.

By: B.Mitchell Alter, Esq.
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FREDERIC M. UMANE
PRESIDENT

JULIE DENT
SECRETARY

JOSE MIGUEL ARALLIO
JUAN CARLOS “U. C.POLANCO
JAMES J. SAMPEL
NANCY MOT'I'OLA-SCHACHEH
NAOMI C. SIUE
JP.SIPP .
GREGORY C. SOUMAS
JUDITH D. STUPP
COMMISSIONERS

August 26, 2009

Alter & Barbaro

26 Court Street
Suite 1812

Brooklyn, NY 11241

BOARD OF ELECTIONS

THE €Y OF NEW YORK
EXECUTIVE QFFICE, 32 BROADWAY
NEW YORK, NY 100041609
(212) 487-5300
www.vote.nye.ny.us

Aitn: B. Mitchell Alter, Esg.

Gentlemen:

RE: Marquez Claxton, ‘

Council Distrie!

MARCUS CEDERQVIST
EXECUTIVE DIRECTOR

GEORGE GONZALEZ
DEPQW EXECUTIVE DIRECTOR

PAMELA GREEN PERKINS
ADMINISTRATIVE MANAGER

STEVENH. RICHMAN
GENERAL COUNSEL
Tel (212) 487 5338

sriehman@hoe nyc ny.us

dfdate for
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Theref@re the Board has- cemphed with_the Order entered in New

ballots
York S)tate SL e Court. The %|s no basis ‘|n law or fact to threaten to

seek to hold.

New
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Based on the foregoing statutory provnsuons the Board of Elections in the
City of New York does not reprint or remail any military, absentee or special
ballot after they have been printed. . This Board will strongly oppose any

attempt to compel the Board to engage in an act not permitted by the
Election Law.

"hank you for your attention and understanding in this matter.

Very truly yours,

THEBOARD OF ELE

By:

‘I THE CITY OF NEW YORK

Copy:

$ton H. Richmian, @A

neral Counsel

The Commissioners of Elections in the City of New York

Marcus Cederqvist, Executive Director

George Gonzalez, Deputy Executive Director

Pamela Perkins, Administrative Manager

John Owens, Director, Campaign Financial Heportlng
Enforcement

Steven Denkberg, Counsel to the Commissioners

Charles Webb, i, Counsel to the Commissioners

Troy Johnson, Coordinator, Candidate Records Unit

Temporary Legal Staff

Manlyn R1chter, Esq., Deputy Chief, General Litigation
| ~ New York City Law Iepartment
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SUPREME COURT OF THE STATE OF: NEW YORK
COUNTY OF QUEENS

X
In the Matter of the Application of

MARQUEZ CLAXTON

Petitioner,

as designated for the public office of Member of
the New York City Counsel from the 31* Council
New York City Council District, County of
Queens, City and State of New York

Petitioner,
- against -

YVONNE MITCHELL, JULIET BARTON, and
RICHARD MURPHY,

Objectors-Respondents,

Commissioners of Elections of the Board of
Elections in the City of New York constituting the
Board of Elections in the City of New York,

Respondents.
X

Index No.

21060/2009

ORDER TO SHOW

CAUSE, ETC.

0Z : 11 WY 829NV 6007

ALTER & BARBARO, ESQS.
Attorneys for Petitioner

26 Court Street, Room 1812
Brooklyn, New York 11242
Tel: (718) 237-0880
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| AUG-28-2089 @2:55P FROM:

SuPrReME COURT OF THE STATE OF NEwW YORK
COUNTY OF KINGS .
GIVIC CENTER AT MONTABUE STREET N CgV"
EROOKLYN, NEW YORK 11201 ' : y
- JUSTICES' LIBRARY :
FAX NUMBER (718) 6’43“4993

FAX TRANSMITTAL COVER SHEET
PLEASE DELIVER TO: STEVEN fenmau, Es

ATTENTION:

FACSIMILE TELEPHONE NUMBER:

SENDER: ' N

NUMBER OF PAGES ( INCLUDING THIS PAGE ):

SPECIAL INSTRUCTION.OR COMMENTS:

LinG  DECISion - .

' 305 £
DATE FAX SENT:_J /23/0? TIME FAX SENT: ZEH0 A.M.

NOTE: IF YOU HAVE ANY PROBLEMS WITH THIS TRANSMISSION, PLEASE
CALL THE ABOVE SENDER AT. ( ) - .

The documents accompanying this transmission are intended only
for the use of the person or office to whom it is addressed
and may contain information that is privileged, confidential,
or protected by law. you are hereby notified that any copyingw
dissemination or distribution of this communication 1is o

prohibited.

a

- /"
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At an IAS Term, Special Election Part of the
Supreme Court of the State of New York,
held in and for the County of Kings, at the
Courthouse, at Civic Center, Brooklyn,
New York, on the 28" day of August, 2009.

PRESENT:
HON. DAVID I. SCHMIDT
Justice.

................................... X
IN THE MATTER OF THE APPLICATION OF
ERLENE J. KING,

Petitioner,

- against - Index No. 700035/2009

THE BOARD OF ELECTIONS IN THE
CITY OF NEW YORK,

Respondent.
................................... X

The following papers numbered 1 to 4 read on this motion:

Papers Numbered
Notice of Motion/Order to Show Causc/

Petition/Cross Motion and

Affidavits (Affirmations) Annexed 12
Opposing Affidavits (Affirmations) 3-4
Reply Affidavits (Affirmations)

Affidavit (Affirmation)
Other Papers

Upon the foregoing papers, petitioner Erlene J. King brings this proceeding,
by order to show cause dated August 24, 2009, seeking a judgment directing
respondent the Board of Elections in the City of New York to “include the name of

petitioner Erlene J. King and to reprint the absentee ballots for the 45" Council

T0:912124875342  P.2/4 |
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" AUG-28-2009 B2:S5P FROM:

District to be used In the Democratic Party Primary Elections to be held September
15, 2009." Oral argument of petitioner's application was held before the court on
August 27, 2009.

“Persons who ought to be parties if complete relief is to be accorded between
the persons who are parties to the action or who might be inequitably affected by a
judgment in the action shall be made . . . defendants” (CPLR 1001[a)). Further,
“tw]hen a person who should be joined under subdivision (a) has not been made a
party and is subject to fhe jurisdiction of the court, the court shall order him
summoned . . ." (CPLR 1001[b]). Moreover, the issue of non-joinder may be raised
at anytime by any party or by the court on its own motion (see Figari v New York Tel.
Co. 32 AD2d 434, 438 [1969]). Although the parties do not address the issue of
non-joinder, the court, sua sponte, finds that there are those, heretofore not named
as parties, who may have an genuine interest in and/or may be inequitably affected
by the outcome of this proceeding. More specifically, the court finds that any
judgment in this proceeding will have an impact on the current candidates running
for the same district seat.
Accordingly, it is

ORDERED that the proceeding is held in abeyance and the matter is
adjourned so as to allow joinder of all necessary parties. Petitioner is directed to
join all the other candidates on the ballot for the 45M council district, namely Ernest

Emmanuel, Dexter A. McKenzie, Kendall Stewart, Samuel Taitt and Jumaane D.

TD:912124875342 P.374
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Williams as party respondents in this proceeding. In light of the practicalities
involved, petitioner is directed to make service of the Order to Show Cause dated
August 24, 2009, all other papers in this proceeding and a copy of this order upon
the proposed respondents personally under CPLR 308 (1) by Monday, August 31,
2009. The matter is returnable before this court at Special Election Part 1 to be held
at the Supreme Court Courthouse, 360 Adams Street, Brooklyn, New York, Room
541, on the 1% day of September, 2009 at 10:30 a.m.. Any failure by petitioner to
join all the above-named necessary parties will result in the dismissal of this
proceeding under CPLR 3211(a)(10).

The foregoing constitutes the decision and order of the court.
ENTER,

J.S. C.
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STEVEN H. RICHMAN
GENERAL COUNSEL

TEL. (212) 487-5338
FAX: (212) 487-5342
E-MAIL:

srichman@boe.nyc.ny.us Bo ARD OF ELECT'ONS

THE CITY OF NEW YORK
EXECUTIVE OFFICE, 32 BROADWAY
NEW YORK, NY 10004-1609
(212) 487-5300
www.vote.nyc.ny.us

MEMORANDUM

DATE: August 27, 2009

TO: Shelia Del Giorno, Chief Clerk, Staten Island
Anthony Andriulli, Deputy Chief Clerk, Staten Island

FROM: Steven H. Richman, General Counsel@

RE: Memorandum of Agreement with the NYS Division of
Military and Naval Affairs for use of the Staten Island
Armory for the 2009-2010 Election Cycle

COPY: VTéCommissioners of Elections
Marcus Cederqyvist, Executive Director
George Gonzalez, Deputy Executive Director
Pamela Perkins, Administrative Manager
John Owens, Esq., Director of Campaign Financial
Reporting Enforcement
Rosanna Rahmouni, Coordinator, Election Day Operations
Steven Denkberg, Counsel to the Commissioners
Charles Webb, Counsel to the Commissioners
Temporary Legal Staff - Christopher Manos & Diana
Scopelliti
OGC Files
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Aftached hereto is a copy of a letter dated August 24, 2009
from Robert G. Conway, Jr., Counsel to the New York State
Division of Military and Naval Affairs (DMNA), wherein he
fransmits a fully executed Memorandum of Agreement relating
to the Designation of a Poll Site at the New York State Armory,
321 Manor Road, Staten Island, NY 10314-2498 (hereinafter, “the
Armory") for the period of May 1, 2009 through May 1, 2010 and
the use thereof.

In his letter, he also advises that the Staten Island Chief Clerk
will be contacted by the DMNA's Non- Military Use Coordinator
to execute two non- military use agreements for the Primary
and General Elections.

ACTION ITEM:

The Chief Clerk and Deputy Chief Clerk should also
request (on a contingent basis) a similar agreement (fo

that for the Primary on September 15) for the potential
run-off Primary Election on September 29, 2009.

Thank you for your cooperation and understanding in this
matter. If you have any questions, please contact me.

AHtachments
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DIVISION OF MILITARY AND NAVAL AFFAIRS

330 OLD NISKAYUNA ROAD

LATHAM, NEW YORK 12110-3514
JOSEPH J. TALUTO

DAVID A. PATERSON
GOVERNOR MAJOR GENERAL
COMMANDERIN CHIEF THE ADJUTANT GENERAL
Direct Telephone: (518) 786-4540 e =
. . > -t
E-mail: Robert.Conway1@us.army.mil ™ EZ3
o= TR
& Dot
N ZoEh
August 24, 2009 ~ TR
Y m.;":s;E
o =00
: x nzZEo
Legal Affairs - E=o
w -2
-_— 2
o =2

Steven H. Richman, Esq.

General Counsel
Board of Elections in the City of New York

Executive Office, 32 Broadway
New York, NY 10004-1609

Re: Memorandum of Agreement relating to the Designation of Poll
Site at the New York State Armory, 321 Manor Road, Staten
Island, NY 10314-2498 (hereinafter, “the Armory”) for the
period of May 1, 2009 through May 1, 2010; Primary Election

on September 15, 2009 and General Election on November 3,

2009.

Dear Mr. Richman:

Thank you for your letter of August 21, 2009, and the proposed

Memorandum of Agreement (MOA) referenced above. On behalf of the
Division of Military and Naval Affairs (DMNA) I have signed the MOA and

am returning the original, fully executed copy as an enclosure herein.

The DMNA non-military use (NMU) coordinator, Mrs. Gayle
Carpenter, is making contact with Ms. Sheila Del Giorno, Chief Clerk of the
Staten Island Board of Election,to execute two NMU agreements (attached

173



as appendices to the MOA) pertaining to the use of New York State armory
on Staten Island as a location for district polling places for the Primary
(September 15, 2009) and the General (November 3, 2009) Elections this
fall.

Thank you for your cooperation and your courtesy in resolving this
matter.

Sincerely,

@1% J é’;w
Robert G. Conway, Jr.
Counsel

Encl.

cc:  Ms. Gayle Carpenter, DMNA Facilities Directorate, Non-military Use
Coordinator
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ETCEWED
CEHIRAL COUNSEL A8
BD. OF FLECTIONS ¢O
e O TY OF HEW YOR
FREDERIC M. U NE‘* N §°
PRESIDENT ¥

JULIE DENzMB AUG 27 PM I I o o

SECRETARY

MARCUS CEDERQVIST
EXECUTIVE DIRECTOR

GEORGE GONZALEZ
DEPUTY EXECUTIVE DIRECTOR

JOSE MIGUEL ARAUJO PAMELA GREEN PERKINS

JUAN CARLOS “J.C.” POLAN
e, SXM ok CO Bo ARD OF ELECT'ONS ADMINISTRATIVE MANAGER
IN

NANCY MOTTOLA-SCHACHER
NAOMI C. SILIE THE CITY OF NEW YORK

J.P. SIPP EXECUTIVE OFFICE, 32 BROADWAY STEVEN H. RICHMAN
GREGORY C. SOUMAS NEW YORK, NY 10004-1609 GENERAL COUNSEL
JUDITH D. STUPP (212) 487-5300 Tel: (212) 487-5338
COMMISSIONERS www.vote.nyc.ny.us Fax: (212) 487-5342
E-Mail:
srichman@boe.nyc.ny.us

MEMORANDUM OF AGREEMENT

between the
BOARD OF ELECTIONS IN THE CITY OF NEW YORK

and

THE DIVISION OF MILITARY AND NAVAL AFFAIRS
OF THE STATE OF NEW YORK

for the use of
New York State Armory,
321 Manor Road, Staten Island, NY 10314-2498
as a Poll Site
for the period of May 1, 2009 through May 1, 2010

The Board of Elections in the City of New York (“the Board”) and the New
York State Division of Military and Naval Affairs (‘DMNA”), pursuant to the
authority vested in each of them respectively by the Laws of the State of
New York hereby agree to this Memorandum of Agreement following the
Board’s designation of the New York State Armory, 321 Manor Road,
Staten Island, NY 10314-2498 (hereinafter, “the Armory”) as a poll site
for the 2009-2010 election cycle (May 1, 2009 through May 1, 2010),
[including the 2009 Primary Election on September 15, 2009, potential
Run-Off Primary on September 29, 2009, the 2009 General Election on
November 3, 2009 and any other Special Elections called for the Election
Districts assigned by the Board to use the Armory as a Poll Site as called
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by the appropriate Executive authority of the State of New York or City of
New York] which will govern the use of the Amory as a poll site and the
charges to be paid by the Board for the 2009-2010 election cycle. Note:
That any reference to a Primary Election also includes the Run-Off Primary
Election and any reference to a General Election also includes any Special
Election.]

1. The Board agrees to use its best efforts to insure that delivery and
retrieval of the voting equipment that will be used in the Armory will
be delivered and retrieved during the normal working hours of the
Armory (7:30 AM to 4 PM), thus making it unnecessary for DMNA to
incur overtime costs. However, unforeseen events may, on a rare
occasion, necessitate the Board to request that DMNA make the
Armory available for a delivery or retrieval outside the Armory's
normal hours of operation, but we will do all in our power to prevent
that situation from occurring.

2. DMNA agrees to waive the $1,400.00 daily rent for any election
event.

3. DMNA agrees to reduce the utilities’ cost (i.e. light and water) for a
Primary Election from $252.00 to $54.00. Heating cost has not been
calculated into the September utilities’ cost.

4. DMNA agrees to reduce the utilities’ cost (i.e. light, water, and heat)
for a General Election from $252.00 to $90.00.

5. DMNA agrees to reduce the janitorial cost (i.e. keeping restrooms
and public areas clean throughout polling hours 6 a.m. through 9
p.m.) from $150.00 to $120.00 for each Primary or General Election.

6. DMNA agrees to reduce the personnel augmentation fee from
$1567.50 to $663.50 per day for each Election. This entails overtime
and extra employees cost for opening the Armory earlier at 5 a.m.
and closing it at 11 p.m. (for facility clean up and detailed premises
security check). Additionally, this cost covers the facilitation of access
to the Armory’s limited public parking areas, and enhance the safe
movement of people from the public parking lot to the entrance of the
Armory.
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7. Additionally, the Board acknowledges that DMNA considers any
Primary and/or General Election conducted by the Board during the
term of this agreement (2009-2010 election cycle) to be “off year”
elections. The Board further acknowledges that DMNA will require
that during an election cycle when State and/or Federal offices are
contested will necessitate the recalculation of the personnel
augmentation fee listed above for such elections.

8. DMNA agrees to eliminate the separate charge of 250.00 per Election
for janitorial supplies (i.e. paper products and cleaning supplies for
restrooms and public area maintenance).

The DMNA represents and the Board acknowledges that the above
adjustments represent an overall reduction per Election Day cost from
$3528.50 to $846.50 for a Primary Election Day and to $882.50 for a
General Election Day. [The worksheets which show the computation of
rental charges for the Primary Election, September 15, 2009 and the
General Election, November 3, 2009 are attached and made an appendix
to this Memorandum of Agreement].

In witness whereof, we have set our signatures on the dates indicated as
authorized representatives of our respective agencies:

FOR WARD OF ?ECTIONS IN THE CITY OF NEW YORK:

7 Steven H. Richman, General Counsel

Date: 9%6"' U 2009

FOR THE DIVISION OF MILITARY AND NAVAL AFFAIRS OF THE
STATE OF NEW YORK:

Robert G. Conway, Counsel (/ J

Date: /'Zﬁz(m{',Z% 2009
3
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Worksheet for Computation of Rental Charges

Armory: S: I(aé'/) _-L&'/a/)cL AI’WI/} Date: s~ Topel? 7
Lease #: Leaée}_&paa ol g E [ects oS
Purpose: PRYDARY ExErT o0/ \- (/R 9/;. .

ol

N———
D Vending

[ Jvoun
[ ritness

Rental Classification:
Commercial

ENoncommercia.l
:Secondary School

[ Junit Member
l:Vetrans
EGovemment

-
:Other

Charges:
Base Charges: Number Rate per
. Room of Days Day Sub-Total
Drill Hall Jn| / /00 A0

th Mwey, &b :;uflv-avm.s\\

Y Yockugleet 7

Other Use Charges:

Food Concessions:

Souvenir Concessions:

Portable Bar Charge:

o
Total Base Charges . A !
e ved
Hrs. $ per hour

B D
IF. 00

Additional Charges:
Liabilities:
Heat Costs 77 /o__
Light Costs 2f | 2.00
Anawtonal (Werlit | g /.eh
Janitorial C'/Q'(,)-u/o Hrs. Rate
Overtime —$35:60
Temp. Svc. ' $15.00 /RO c©
Total Janitorial
Sécurity/ ﬁ ,g;, rEx rerior
Ove e — o
Temp. Svc. A2 $15.00 B30,
17} pcn / clese cirme 7 Total Security
VeiclesMorement:
Overtime 9.5 $35.00 2. 350
~TFemp+Sve— $15-06

Total Vehicle Movement
Surcharges:

Janitorial Supplies ~——— A7 gmn“c‘/crf/ s

| /RO.F0 |

;

Sub Total §3(.50
Surety Bond $10.00 per $1,000
[ Grand Total | @4 -50]
Remarks: Sam —Ilpw [ hovr_open Y cloke bt +— Verbal
(¢ (f:(‘ [ cLSec. ¢ rbgéa.zu ' }a’ (7 ) Confirmation
I Lo v oicc/aoice_|

DMNA Form 99 June 1, 1991

~ AlPNNIX —
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Worksheet for Computation of Rental Charges

S?é( '(C/" —Z <luadd

Armory: Date: S Tsie Y
Lease #: Lessee: S === — et vl Llechs, 2s
Purpose: Ocacize! Efe 7'y //// S/0Yg )

F—/

Rental Classification:
Commercial

I:lNoncommercial
:Secondary School

:lVending
l: Youth
E Fitness

—
:Other

[ Junit Member
[Jvetrans
EGovemment

Charges:
Base Charges:

Number Rate per
Room of Days Day

Sub-Total

Drill Hall © 5(y —

/ /700 [ 40

L4

(hedbony v barhzons adodad

Other Use Charges:
Food Concessions:
Souvenir Concessions:
Portable Bar Charge:

Additional Charges:
Liabilities:

7/
g L
Py

Total Base Charges .
lucu M/ M’

Hrs.  $ per hour

Heat Costs /S | 200 3o-cv
Light Costs 1€ | R.0J0 36 -0
~hddisional Wl | [ | 1,00 /g 00
Janitorial e,lca,,-v‘o Hrs. Rate
Svertimre —5$35:60
Temp. Svc. >3 $15.00 /20 .JD
% Total Janitorial _
Security///'?{f/"\?/ wExX 7&’” =
Gwertime —5$35:60
Temp. Svc. bR $15.00 239 .,
0ﬁ 2 /C'I()k aff)’k’g Total Security l 330 Jo l
Overtime 9.5 $35.00 33 2.5U
Temp. Svc. $15.00
Total Vehicle Movement 332.5v
Surcharges:
Janitorial Supplies 7727 Y2 200V, \C,/C‘{
4
Sub Tt
Surety Bond $10.00 per $1,000
[ Grand Total [882.5D]
Remarks: Semn -/ pm / 7 hour efen I b o daes betve Verbal
. Y-aft, .  [essec O oCypreN  bicly) Confirmation

& hovis —

oICc/AoICC

DMNA Form 99 June 1, 1991

—

A LDOnr~ +v —
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FREDERIC M. UMANE MARCUS CEDERQVIST
PRESIDENT EXECUTIVE DIRECTOR
JULIE DENT GEORGE GONZALEZ
SECRETARY DEPUTY EXECUTIVE DIRECTOR
JOSE MIGUEL ARAUJO PAMELA GREEN PERKINS
JUAN CARLOS “J.C.” POLANCO ADMINISTRATIVE MANAGER
JAMES J. SAMPEL BOARD OF ELECTIONS
NANCY MOTTOLA-SCHACHER e oy o NEw Yok
NAOMI C. SILIE
J.P. SIPP EXECUTIVE OFFICE, 32 BROADWAY STEVEN H. RICHMAN

NEW YORK, NY 10004-1609
(212) 487-5300
www.vote.nyc.ny.us

GENERAL COUNSEL
Tel: (212) 487-5338
Fax: (212) 487-5342

E-Mail:
srichman@boe.nyc.ny.us

GREGORY C. SOUMAS
JUDITH D. STUPP
COMMISSIONERS

August 27, 2009

Hon. Fern A. Fisher

Deputy Chief Administrative Judge
For New York City Courts

Office of Court Administration

State of New York

111 Centre Street, Room 1240

New York, N.Y. 10013

Dear Justice Fisher:

| am writing to you on behalf of the Board of Elections in the City of New
York to advise you and your colleagues, the administrative judges of New
York State Supreme Court in the various counties within the City of New
York of the calendar relating to the November 3, 2009 General Election.

Pursuant to the authority vested in it by the Election Law of the State of
New York, this Board adopted the enclosed Independent Nominating
Petition Rules governing the process for independent nominating petitions
for the November 3, 2009 General Election on May 12, 2009. The
Attorney General of the United States granted pre-clearance pursuant to
Section 5 of the Voting Rights Act of 1965 on July 8, 2009. The Calendar
of Filing Dates for said Independent Nominating Petitions Primary Election
was approved by the Commissioners on July 14, 2009.
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Justice Fern A. Fisher
August 27, 2009
Page 2

Under the Election Law, proceedings relating to designating petitions must
be commenced by September 1, 2009 or three (3) business days after the
Board of Elections hearing where an independent nominating petition is
invalidated. The Board has scheduled hearings on challenges to
independent nominating petitions for Tuesday, September 8, 2009.

As always, if you, your staff, the Presiding and Administrative Judges or
their staffs have any questions or require additional information, please call
me directly at (212) 487-5338.

| want to thank you in advance for your cooperation, assistance and
understanding in this matter.

truly yoays

L 4

SYEVEN H. HMAN
General Counsel

Copies:
(with enclosure)

Hon. Ann T. Pfau, Chief Administrative Judge, New York State
Office of Court Administration

Hon. Luis A. Gonzalez, Presiding Justice, Appellate Division of New
York State Supreme Court, First Department

Hon. A. Gail Prudenti, Presiding Justice, Appellate Division of New
York State Supreme Court, Second Department
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Justice Fern A. Fisher
August 27, 2009
Page 3

Copies (continued):
(with enclosure)

Administrative Judges:

Hon. Joan B. Carey, New York County Supreme Court, Civil Term

Hon. Barry Salman, Bronx County Supreme Court,
Civil Term

Hon. Sylvia Hinds-Radix, Kings County Supreme Court, Civil
Term

Hon. Jeremy S. Weinstein, Queens County Supreme Court

Hon. Philip G. Minardo, Richmond County Supreme Court

Hon. David Schmidt, Justice Presiding, Special Election Part,
Kings County Supreme Court

Maria Logus, Esq., Chief of Staff for the Deputy Chief
Administrative Judge for New York City Courts

Susan Harkavy, Deputy Clerk, Appelliate Division, Second
Department |

Lawrence H. Birnbaum, Esq., Chief Court Attorney, NYS Supreme
Court - New York County

Howard Leventhal, Esq., Special Referee, NYS Supreme
Court - New York County

Kenneth Schiffrin, Esq., Principal Court Attorney, NYS Supreme
Court- Kings County

Robert Dioga, Court Attorney-Referee, NYS Supreme Court —
Richmond County

Anthony D’Angelis, Chief Clerk, NYS Supreme Court- Queens
County

John Segretti, Esq., NYS Supreme Court - Bronx County

Todd Valentine, Esq., Co-Executive Director, NYS Board of
Elections

Stanley Zalen, Esq., Co-Executive Director, NYS Board of
Elections
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Justice Fern A. Fisher
August 27, 2009
Page 4

Thomas Crane, Esq., Assistant Corporation Counsel of the City of
New York in charge of the General Litigation Division

Stephen Kitzinger, Assistant Corporation Counsel of the City of
New York

(without enclosure)

BOARD OF ELECTIONS IN THE CITY OF NEW YORK
Commissioners of Elections
Marcus Cederqvist, Executive Director
George Gonzalez, Deputy Executive Director
Pamela Perkins, Administrative Manager
John Owens, Director, Campaign Financial Reporting Enforcement
Steven Denkberg, Counsel to the Commissioners
Charles Webb, lll, Counsel to the Commissioners
Troy Johnson, Coordinator, Candidate Records Unit
Temporary Legal Staff: Christopher Manos

Diana Scopelliti
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FAX TRANSMISSION —

Supreme Court State of New York
88-11 Sutphin Bivd.
Jamaica, New York 11435

REVISED

To: Lesley Berson, Esq. Date: August 27, 2009
Joseph Dubowski, Esq.
Thomas V. Ognibene, Esq.
Steven H. Richman, Esq.
Kimon C. Thermos, Esq.

Fax #: 212-788-0367 Pages: 5, including this cover sheet.
718-746-6356
718-355-9126
212-487-5342
718-777-9069

From: HON. LAWRENCE V., CULLEN
Subject:  Election Law

COMMENTS:

Please see attached Short Form Order Index No. 20187/09 and do not call chambers.
Also, inform all parties involved.

Thank\you.

THE INFORMATION CONTAINED IN THIS FACSIMILE TRANSMITTAL IS PRIVILEGED AND
CONFIDENTIAL, AND 18 INTENDED ONLY FOR THE USE OF THE INDIVIDUAL NAMED AROVE AND
OTHERS WHO HAVE BEEN SPECIFICALLY AUTHORIZED TO RECEIVE SUCH. IF THE RECIPIENT IS NOT
THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR
COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, OR IF ANY PROBLEMS QCCUR WITH TRANSMISSION, PLEASE NOTIFY US
IMMEDIATELY BY TELEPHONE: (718) 298-1083 THANK YOU.
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Sheit Form Judgment

NEW YORK SUPREME COURT - QUEENS COUNTY

PRESENT: Honorable LAWRENCE V. CULLEN ELECTION PART K

Justice
In the Matter of the Application of Index No.: 20187/2009
BART HAGGERTY, Motion Date: 8/24/09
Candidatc-Aggrieved, Motion Cal. No.: 1
-and-
JOHN F. HAGGERTY JR., Motion Seq. No.: 2
Petitiober—Ohic:ctor,
-against- Short Form Judgment
JAY §. GOLUB,
Candidate,
-and-

THE NEW YORK CITY BOARD OF ELECTIONS,
Respondents,

For an Order Pursuant to Sections 16-100, 16-102

and 16-116 of the Election Law, Declaring Invalid

the Designating Petition Purporting to designate the
Respondent-Candidate for the Party Position of Male
Member of the Republican State Cormmittee 28%
Asserobly District, Queens County, New York in the
Republican Party Primary Election to be held on
September 15, 2009, and to Restrain the said BOARD

OF ELECTIONS from Printing and Placing the Name

of Said Candidate Upon the Official Ballots of Such
Primary Election.

X
The following papers numbered 1 to 4 read on this Order to Show Cause and Petition to
invalidate designating petitions.

PAPERS

NUMBERED
Otder to Show Cause-Verified Petition. ............... 1-2
Memorandum in Opposition-Exhibits.................. 3-4
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Upon the fotegoing papers and the hearing held before this Court on the 24™ day of
August, 2009, and continued on the 26" day of August, 2009, the aforesaid Order to Show Cause
and Petition is determined as follows:

By way of background, an Order to Show Cause and Petition to Tnvalidate a Designating
Petition was previously filed by the Petitioner on the 29" day of July, 2009. A hearing was held
on the 14" day of August, 2009 before the Hon. Roger N. Rosengarten. As a result of said
hearing, an Order was issued by Justice Rosengarien wherein said Petition was denied and
dismissed.

On or about the 18" day of August, 2009, the Board of Elections’ figurcs, showing valid
petition signatures for the Candidate Golub, wete revised downward by 53, leaving the Candidate
herein with a total of 510 declared to be valid petitioners.

Petitioner submits the instant Order to Show Cause and Petition seeking to invalidate an
additional 17 signatures on the grounds that the Board of Elections wrongfully determined that
those 17 signatures were listed as “Not as Stated” with respect to whether they constituted
“Signed Another Petition for Same Office” (hereinafter referred to as SAPS).

Petitioner alleged that with respect to the revision concerning the 53 signatures, that said
revision was made after the hearing held on August 14, 2009 and, therefore, was not known nor
litigated before Justice Rosengarten. With respect to the alleged 17 SAPS, in the initial Petition
a line by line review of approximately 600 signatures (which included the said 17 SAPS) was
requested, in addition to the allegations of fraud and allegations that the candidate signed more
than one petition. While a hearing was held on the 14* day of August, 2009, Petitioner alleges
that their request for a line by line review was not ruled on, and therefore, said issue remains
open for this Court’s determination. '

This Court duly notes that the instant Order to Show Cause and Petition was submitted to
Justice Rosengarten on the 19" day of August, 2009. Justice Rosengarten was familiar with this
matter and signed the instant Order to Show Cause', having at that time the discration to also
deny or dismiss the same,

Respondents submitted a Memorandum in Opposition to said Order to Show Cause apd
Petition, arguing that the Petition should be dismissed on four grounds: (T) the Order to Show
Cause is jurisdictionally defective in that service of process was not made pursuant to the QOrder;
(D) the Order to Show Cause is jurisdictionally defective because it failed to comply with CPLR
§2217(b) which requires that an ex parte application shall be accompanied by an affidavit stating
whether there was any prior application made with respect to the relief sought therein; (TN the
relief requested is tire-barred under §16-102 of the Election Law; and (IV) the relief requested is
‘barred by the doctrine of res judicata, and issue preclusion or collateral estoppel .

! Justice Rosengarten is on vacation and this Court was assigned to hear this matter on the
return date. 187
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This Court having commenced a hearing on the 24%* day of August, 2009 and the
respondents having put their arguments on the tecord, the Court reserved decision regarding
same,

With respect to respondent’s argument that service of process was not propetly
effectuated, the Order signed by Justice Rosengarten on August 19, 2009 directed that the Order
to Show Cause and the papers upon which it is granted be served upon opposing counsel on
August 20, 2009.

Respondent argues that service was improper in that Petitioner served the aforesaid
papers upon Vincent Tabone, Esq., at his residence on August 20, 2009, and that Mr. Tabone is
not the attorney of recotd, rather Kimon Thermos, Esq., is the attorney of tecord for respondent.

It has been established, however, that Mr. Tabone, among several other attorneys, had
appeared in this matter on behalf of the respondent. It is further evident from the transcript of the
hearing held on the 14* day of August, 2009, that Mr. Tabone appeared as attorney for
Respondent-Candidate, and, upon information and belief, placed his home address on the record.
The instant Order to Show Cause was setved on Mr. Tabone on August 20, 2009 by affixing the
same to the door of his home address. Further, it is clear that the papers were received by not
ouly Vincent Tabone, Esq., but also Kimon Thermos, Esq., as both counsel were present before
this Court on the retum date of the Order to Show Cause, to wit: August 24, 2009, and both
actively participated in the conference and heating pertaining to the merits.

In The Matter of Gregory v. Board of Elections, 59 NY2d 668, the Court of Appeals

affirmed an Qrder holding that active patticipation on the merits waived any challenge to service.
Accordingly, this Court finds that jurisdiction over the necessary parties had been obtained.

With respect to respondent’s argument that the instant Order to Show Cause is
jurisdictionally defective because there was no notification of prior proceedings pursuant to
CPLR §2217(b), the Court disagrees. The intent of said section is to prevent judge shopping.
Herein, however, the instant Order to Show Cause was signed by Justice Rosengarten four days
after a hearing was held before him.

Moreover, failure of a petitioner to comply with CPLR §2217(b) in an ex parte

application is a mete irregularity. (See, Floccher v. Magnelli, 106 NYS2d 305; Terry v, Green,
53 Misc.10).

Addressing respondent’s last two arguments, to wit: the relief requested js time barred
and barred by the doctrine of res judicata, the transcript of the hearing held before Justice
Rosengarten reveals that there was no testimony presented tegarding a line by line review, even
though requested in the initial Petition. Inasmuch as there was no ruling, the doctrines of res
judicata and collatcral estoppel are not applicable. Further, since the request was timely made in
the first Petition, the instant Order to Show Cause is not time barred. Accordingly, the Court
finds that the instant Ordet to Show Cause and Petition, are properly before this Court.
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Now addressing the merits of the Petition before this Court, pursuant to the testimony of
the Chief Clerk of the Board of Elections, Barbaia A. Conacchio, taken on the 24" day of
August, 2009, there was a recalculation pertaining to 53 signatutes and, accordingly, those 53
signatures as stated above are charged against Candidate Golub. :

Regarding the signators alleged to have signed another petition, this Court ordered the
Board of Elections to review those 17 signatures and report its findings to the Court, said
examination having taken place on the 25" day of August, 2009 at the Board of Elections
headquarters under the supervision of the Chief Clerk and Deputy Chief Clerk, and in the
presence of each side hereto.

On the 26" day of August, 2009, the Board of Elections submitted a written report to the
Court and to each side, the results of which wers the invalidation of eight (8) sigtatures and the
sustaining of seven (7) signatures.” The Court, at the request of Petitioner, cxamined, in camera,
the letrer seven (7) signatures and found that said signatures were not the same., Accordingly,
pursuant to the report rendered by the Board of Elections report there are an additional eight (8)
signatures which are deemed invalid.

The Court finds that as a resuit of the revised calculations of the Board of Elections and

the jnvalidation of eight further signatures the Candidate has a total of 502 signatures, and
accordingly his name will remain on the ballot.

Accordingly, it is hereby

ORDERED AND ADJUDGED that the Petition is granted to the extent that the 1otal
amount of five hundred and sixty three (563) signatires on the designating petitions of Jay S.
Golub, as previously certified by the New Yotk City Board of Elections in and for the County of
Queens, are reduced in number to five hundred and two (502) signatures for the reasons herein
sbove enumerated; and it is further

ORDERED AND ADJUDGED that said number of five hundred and two (502)
signatures to meet the requirements set forth for the placement of Jay S. Golub on the official
ballots to be used in the Republic Primary Election for Male Member of the Republican State
Committee, 28™ Assembly District, Queens County. Accordingly petitioner’s prayer 10 exclude
said Candidate’s name from the ballot is denied,

A copy of this Short Form Judgment is being faxed to the parties herein,

Dated: August 27, 20090 o

) - 2K

¢ LAWRENCE V. CULLEN, J5.C.

GHELECTION 1AW CASEA12008 (0 PreccnnMatser af (Bart Hazgerty & foho F, Haggenty, Tr. v Try 8. Gahib & The N,Y.C. bnard of Elnctions) (Hearing B-24. 09) MSh2 2¢ I87-03.wpet
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Supreme Court State of New York

88-11 Sutphin Bivd. -
Jamaica, New York 11435
To: Lesley Berson, Esq. Date; August 27, 2009
Joseph Dubowski, Esq,
Thomas V. Ognibene, Esq.
Steven H. Richman, Esq.
Kimon C. Thermos, Esq.
Fax #: 212-788-0367 | Pages: 5, including this cover sheet.

718-355-9126
212-487-5342
718-777-9069

From: HON. LAWRENCE V. CULLEN
Subject:  Election Law

COMMENTS:

Please see attached Short Form Ordet Index No. 20187/09 and do not call chambers.

Also, inform all parties involved.

Thank you.

THE INFORMATION CONTAINED IN THTS FACSIMILE TRANSMITTAL IS PRIVILEGED AND
CONFIDENTIAL, AND IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL NAMED ABQVE AND
OTHERS WHO HAVE BEEN SPECIFICALLY AUTHORIZED TO RECEIVE SUCH. IF THE RECTPIENT IS NOT
THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR
COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, OR IF ANY PROBLEMS OCCUR WITH TRANSMISSION, PLEASE NOTIFY US
IMMEDTATELY BY TELEPHONE: (718) 298-1083 THANK YOU.
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NEW YORK SUPREME CQURT - QUEENS COUNTY

PRESENT: Honorable LAWRENCE V. CULLEN ELECTION PART K

Justice

In the Matter of the Application of

X
Index No.: 20187/2009

Motion Date: 8/24/00

BART HAGGERTY,
Candidate-Aggrieved, Motion Cal. No.: 1
~-and-
JOHN F. HAGGERTY JR,, Motion Seq. No.: 2
Petitioner-Objector,
-against-
JAY 8. GOLUB,
Candidate,
-and-
THE NEW YORK CITY BOARD OF ELECTIONS,
Respondents,
For an Order Pursuant to Sections 16-100, 16-102 § .
and 16-116 of the Election Law, Declaring Invalid S 3
the Designating Petition Purporting to designate the ?:' ' §g§
Respondent-Candidate for the Party Position of Male N o
Member of the Republican State Committee 28" ~ CEE X
Assembly District, Queens County, New York in the z = Z-A’é’;,\‘
Republican Party Primary Election to be held on w =22
September 15, 2009, and to Restrain the said BOARD e;; Sl
OF ELECTIONS from Printing and Placing the Name &« 2
of Said Candidate Upon the Official Ballots of Such
Primary Election.
X

The following papers numbered 1 to 4 read on this Order 1o Show Cause and Petition to

invalidate designating petitions,

nnnnnnnnnnnnnnnn

Order to Show Cause-Verified Petition
Memorandum it Opposition-Exhibits.................

PAPERS
N ERED

1-2
3-4

191



08/27/2689 15:49 718-298-1132 HON LAWRENCE CULLEN PAGE B3/05

Upon the foregoing papers and the hearing held before this Court on the 24® day of
August, 2009, and continued on the 26™ day of August, 2009, the aforesaid Order to Show Cause
and Petition is determined as follows: '

By way of background, an Order to Show Cause and Petition to Invalidate a Designating
Petition was previously filed by the Petitioner on the 20™ day of July, 2009. A hearing was held
on the 14* day of August, 2009 before the Hon. Roger N. Rosengarten. As a result of said
heating, an Order was issued by Justice Rosengarten wherein said Petition was denied and
dismissed,

On or about the 18™ day of August, 2009, the Board of Elections’ figures, showing valid
petition signatures for the Candidate Golub, were revised downward by 53, leaving the Candidate
herein with a total of 510 declared to be valid petitioners.

Petitioner submits the instant Order to Show Cause and Petition seeking to invalidate an
additional 17 signatures on the grounds that the Board of Elections wrongfully determined that
those 17 signatures were listed as “Not as Stated” with respect to whether they constituted
“Signed Another Petition for Same Office” (hereinafter referred to as SAPS).

Petitioner alleged that with respect to the revision concerning the 53 signatures, that said
revision was made after the hearing held on Angust 14, 2009 and, thercfore, was not known nor
litigated before Justice Rosengarten. With respect to the alleged 17 SAPS, in the injtial Petition
a line by line review of approximately 600 signatures (Which included the said 17 SAPS) was
requested, in addition to the allegations of fraud and allegations that the candidate signed roore
than one petition. While a hearing was held on the 14" day of August, 2009, Petitioner alleges
that their request for a Jine by line review was not ruled on, and therefore, said issue remains
open for this Court’s determination.

This Court duly notes that the instant Order to Show Cause and Petition was submitted to
Justice Rosengarten on the 19" day of August, 2009. Justice Rosengarten was famijliar with this
matter and signed the instant Order to Show Cause!, having at that time the discretion to also
detty or dismiss the same.

Respondents submitted a Memorandum in Opposition to said Order to Show Cause and
Petition, arguing that the Petition should be dismissed on four grounds: (I) the Order to Show
Cause is jurisdictionally defective in that service of process was not made pursuaut to the Order;
(II) the Order to Show Cause is jutisdictionally defective because it fajled to comply with CPLR
§2217(b) which requires that an ex parte application shall be accompatied by an affidavit stating
whether there was any prior application made with respect to the relief sought therein; (I1]) the
relief requested is time-barred under §16-102 of the Election Law; and (V) the relief requested is
barred by the doctrine of res judicata, and issue preclusion or collateral estoppel

" Justice Rosengarten is on vacation and this Court was assigned to hear this matter on the

retumn date.
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This Court having commenced a hearing on the 24™ day of August, 2009 and the
respondents having put their arguments on the record, the Court rescrved decision regardjng
same,

With respect to respondent’s argument that service of process was not properly
effectuated, the Order signed by Justice Rosengarten on August 19, 2009 directed that the Order
to Show Cauge and the papers upon which it js granted be served upon opposing coungel on
August 20, 2009.

Respondent argues that service was improper in that Petitioner served the aforesaid
papers upon Vincent Tabone, Esq., at his residence on August 20, 2009, and that Mr. Tabone is
not the attomey of tecord, rather Kimon Thermos, Esq., is the attorney of record for respondent.

It has been established, however, that Mr. Tabone, among several other attorneys, had
appeared i this matter on behalf of the respondent. It is further evident from the transcript of the
hcaring held on the 14" day of August, 2009, that Mr. Tabone appeared as attorney for
Respondent-Candidate, and, upon information and belief, placed his home address on the recotd.
The instant Order to Show Cause was served on Mr. Tabone on August 20, 2009 by affixing the
same to the door of his home address. Further, it is clear that the papers were received by not
only Vincent Tabone, Esq., but alse Kimon Thermos, Esq., as both counsel were present before
this Court on the return date of the Order to Show Cause, to wit: August 24, 2009, and both
actively participated in the conference and hearing pertaining to the merits.

In The Matter of Gregory v, Board of Elections, 59 NY2d 668, the Court of Appeals

affirmed an Order holding that active participation on the merits waived any challenge to service.
Accotdingly, this Court finds that jurisdiction over the necessary parties had baen obtained. -

With respect to respondent’s argument that the instant Order to Show Cause is
Jurisdictionally defective because there was no potification of prior proceedings pursuant to
CPLR §2217(b), the Court disagrees. The intent of said sectiot is to prevent judge shopping,
Herein, however, the instant Order to Show Cause was signed by Justice Rosengarten four days
after a hearing was held before him.

Moreover, failure of a petitioner to comply with CPLR §221 7(b) ih an ex parte
application is a mere irregularity. (See, Floccher v, Magnellj, 106 NYS2d 305; Terry v. Green,
53 Misc.10). :

Addressing respondent’s last two arguments, to wit: the relief requested is tirne barred
and barred by the doctrine of res judicata, the transcript of the heating held before Justice
Rosengarten reveals that there was no testimony presented regarding a line by line review, even
though requested in the initial Pefition. Inasmuch as there was no ruling, the doctrines of res
Judicata and collateral estoppel are not applicable. Further, since the request was timely made in
the firgt Petition, the instant Order 1o Show Cause is not time barred. Accordingly, the Court
finds that the instant Order to Show Cause and Petition are properly before this Court.

193



08/27/20869 15:48 718-298-1132 HON LAWRENCE CULLEN PAGE 85/85

Now addressing the merits of the Petition before this Court, pursuant to the testimony of
the Chief Clerk of the Board of Elections, Barbata A. Conacchio, taken on the 24 day of
August, 2009, there was a recalculation pertaining to 53 signatures and, accordingly, those 53
signatures as stated above are charged against Candidate Golub.

Regarding the signators alleged to have signed another petition, this Court ordered the
Board of Elections to review those 17 sighatures and report its findings to the Court, said
examination having taken place on the 25" day of August, 2009 at the Board of Elections
headquarters under the supervision of the Chief Cletk and Deputy Chief Clerk, and in the
presence of each side hareto.

On the 26" day of August, 2009, the Board of Elections submitted a Written report to the
Court and to each side, the results of which were the ifivalidation of eight (8) signatures and the
Sustaining of seven (7) signatures.” The Court, at the request of Petitioner, examined, in camera,
the letter seven (7) signatures and found that sajd si gnatures were not the same. Accordingly,
pursuant to the report rendered by the Board of Elections report there are an additional eight (R)
signatures which are deemed invalid.

The Court finds that as a result of the revised calculations of the Board of Elections and
the invalidation of eight further signatures the Candidate has a total of 502 signatures, and
accordingly his name will remain on the ballot.

A copy of this Order is being faxed to the parties herein.

Dated: August 27, 2009 e .

o " T Pt
L 7 /3,,,.257:.;,/
iy s /},/'. P
v . . -

~"" . TAWRENCE V., CUTLEN. 1.5.C.

e

GIADECISION 2009\ As\SHORY FORM ORDIR\Mauter of (Bart Haggeorty & Johin F, Hangerty. Jr, v Jay K. Gohsb & The N.Y C. Banrd of Flagtions) (Hearing A-34- 03) MS4 2,
20187 wpd .

? The Boatd of Elections further found one contested signature was already ruled “As
Stated” and one contested signature was not included in the specification, for a tota] of 17. 194
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VIA TELEFAX (718) 722-7887
August 26, 2009

Alter & Barbaro
26 Court Street
Suite 1812
Brooklyn, NY 11241
Attn: B. Mitchell Alter, Esq.

RE: Marquez Claxton, Candidate for
Member of the City Council, 31
Council District, Democratic Party
Gentlemen:

The Board of Elections received your letter dated August 25, 2009
yesterday afternoon. The Commissioners of Elections at their open public
meeting held yesterday afternoon, upon careful consideration and
deliberation denied your request in accordance with the provisions of the
New York State Election Law and consistent with the Board’s duly
established policies and procedures.

As an initial matter, it is the Board’s understanding that the Order directed
that Ms. Claxton be placed on the ballot, not the military, absentee or
special ballots. In fact, Ms. Claxton has been placed on the Primary Ballot
(both on the printed strip for use in the lever voting machine and on the
Primary Day standby paper ballots used as both emergency and affidavit
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ballots). Therefore, the Board has complied with the Order entered in New
York State Supreme Court. There is no basis in law or fact to threaten to
seek to hold this Board in contempt of court.

New York State Election Law requires that the absentee ballot be “as nearly
as practicable” in the same form as the ballot voted in the district on primary
election day. N.Y. Elec. Law § 7-122(1)(a). Please note that pursuant to
New York State Election Law, the Commissioners of Elections in the City of
New York voted to print absentee ballots on August 5, 2009. N.Y. Elec.
Law § 4-114. By that vote the Board determined which candidates were

duly designated or nominated to be placed on the absentee ballot for the

September 15, 2009 primaries. This determination of the Board is “final and
conclusive.” N.Y. Elec. Law § 7-122(4).

While a board of elections or a court of competent jurisdiction may decide
after this “final and conclusive” determination that a candidate was
improperly placed on an absentee ballot, resulting in votes for that
candidate not being counted in the election, nothing in the New York State
Election Law provides a mechanism under which a candidate may be
added to the absentee ballot after the Board’s determination.

In addition, the Board of Elections is required by Section 10-108 of the New
York State Election Law to mail military ballots to eligible voters no later
than thirty-two days before the Primary Election. In this instance, the Board
complied with that statutory requirement. Section 10-116 of the Election
Law requires the Board of Elections in the City of New York to determine
the names of all candidates appearing on the military ballot at least three
days before the first day for the distribution of military ballots. Once again,
the Board complied with that statutory requirement. That Section further
provides that “The failure of the county board of elections to include the
name of any candidate... on the military ballot shall in no way affect the
validity of the election with respect to the office for which the nomination
was made or the validity of the military ballot as to any other matter”.

Further, Section 7-123(2) of the Election Law provides that the ballots for
military voters shall be in the same form as those used by absentee voters
in the election district of the military voter, while Title I of the Election Law
provides for special ballots in the same form as an absentee ballot and
Section 11-304 of the Election Law requires them to be cast and
canvassed in the same manner as an absentee ballot.
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Based on the foregoing statutory provisions, the Board of Elections in the
City of New York does not reprint or remail any military, absentee or special
ballot after they have been printed. - This Board will strongly oppose any
attempt to compel the Board to engage in an act not permitted by the
Election Law.

Thank you for your attention and understanding in this matter.

Very truly yours,

THE BO

By:

ARD OF E

ﬂ( L‘ﬁ X?S 7 THE CITY OF NEW YORK
—

sfeven H. Richman, @eéneral Counsel

Copy:

The Commissioners of Elections in the City of New York

Marcus Cederqyvist, Executive Director

George Gonzalez, Deputy Executive Director

Pamela Perkins, Administrative Manager

John Owens, Director, Campaign Financial Reporting
Enforcement

Steven Denkberg, Counsel to the Commissioners

Charles Webb, lll, Counsel to the Commissioners

Troy Johnson, Coordinator, Candidate Records Unit

Temporary Legal Staff

Marilyn Richter, Esq., Deputy Chief, General Litigation
New York City Law Department
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Decided August 25, 2009

Mo. No. 2009-983
In the Matter of Israel Martinez,

&c.,

Appellant,
V.
Frederic M. Umane, et al.,
Respondents,
Grisela Laraja, &c.,
Respondent.

In the Matter of Grisela Laraja,

&c.,
Petitioner,
V.
Israel Martinez, &c., et al.,
Respondents.

On the Court's own motion,
own motion, appeal dismissed, without

costs, upon the ground that the two-
justice dissent at the Appellate Division

is not on a question of law

Clork s Offfe

%7, Newe York 12207

(CPLR

5601[ a] ) .
Motion for leave to appeal denied.

On the Court's

81 Hd 82 90V 5007
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State of New York
Court of Appeals

At a session of the Court, held at Court of
Appeals Hall in the City of Albany
on the twenty-fifth day of August, 2009

Present, HON. JONATHAN LIPPMAN, Chief Judge, presiding.

Mo. No. 2009-983
In the Matter of Israel Martinez,

&c.,
Appellant ,
PP ' B =
v. R — ] —:
. : S P
Frederic M. Umane, et al., = Mo
. Respondents, e 234z
Grisela Laraja, &c., 23 ;ﬁﬂﬁzg
Respondent. S Pt
_________________________________ 0 St
. . = ;oz
In the Matter of Grisela Laraja, - ==
ped St o
&c., o n S
Petitioner, FOx
V.
Israel Martinez, &c., et al.,
Respondents.

The appellant having filed notice of appeal and a motion for
leave to appeal to the Court of Appeals in the above title and
due consideration having been thereupon had, it is

ORDERED, on the Court's own motion, that the appeal be and
the same hereby‘is dismissed, without costs, upon the ground that
the two-justice dissent at the Appellate Division is not on a
guestion of law (CPLR 5601[al); and it is

ORDERED, that the said motion for leave to appeal be and the

same hereby 1is denied.

%A‘M«@(«u\/

Stuart M. Cohen
Clerk of the Court ]99
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i J Short Form Order/ Judgment a
lg " NEW YORK SUPREME COURT - QUEENS COUNTY &vl’ ﬁ .4/
{ J PRESENT: ROGERN.ROSENGARTEN,
o JUSTICE. ELECTION PART B
X
Index No. 20160/09

In the Matter of the Application of
Motion Date: 8/14/09

DEBORAH HEINICHEN
Petitioner-Objector Calendar No. 29

-against- Motion Seq. # (01

STEVEN J. COLORUNDO and JOAN M. VOGT

Respondent-Candidates

-and-

THE NEW YORK CITY BOARD OF ELECTIONS

X

The following papers numbered 1 to 2 read on this petition to invalidate designating

petitions.
Order to Show Cause - Verified Petition. ..o i-2

Upon the foregoing papers it is ordered that this petition is decided as follows:
Upon the application of the petitioner-objector made on the record to withdraw this

petition it is
ORDERED and ADJUDGED , that the Petition is hercby dismissed.

Dated Hiwiyd /72 2, 00
s/ :
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Short Form Order/Judgment

NEW YORK SUPREME COURT - QUEENS COUNTY P‘k
) ) )
3 *%& PRESENT:  ROGER N. ROSENGARTEN, ELECTION PART B Gv' /
JUSTICE. 7
) x  Index No. 20158/09

In the Matter of the Application fo:
Motion Date: 8/14/09

RUBY K. MUHAMMAD
Calendar No. 34

Petitioner-Objector

Motion Seq. # 001
-against-
MYRNA P. LITTLEWORT and KEVIN LI
Respondent-Candidate
-and-
THE NEW YORK CITY BOARD OF ELECTIONS
Respondent
X
The following papers numbered 1 to 2 read on this petition to invalidate designating
petitions.
Order to Show Cause - Verified Petition............co.ooovuovoveoeoeoeoeooee i-2

Upon the foregoing papers it is ordered that this petition is decided as follows:

Upon the application of the petitioner-objector made on the record to withdraw this
petition it is

ORDERED and ADJUDGED , that the Petition is hereby dismissed.

,,,,,, -
‘ s
Dated _ i¢ e f*? D05 B

RO"GER N. RO}ENGART EN, J.S.C.

H:ACivil Decisions\Elections\20158 08.wpd 2 0 1
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=

NEW YORK SUPREME COURT - QUEENS COUNTY &/” "&

PRESENT: ROGER N. ROSENGARTEN,
JUSTICE.

ELECTION PART B p{/)/

x  Index No. 21179/09

In the Matter of the Application fo:
KEVIN LI and MYRNA LITTLEWORT
Petitioner-Candidates
-against-

THE NEW YORK CITY BOARD OF ELECTIONS

-and-
RUBY K. MUHAMMAD

Objector-Respondent

Motion Date: 8/14/09
Calendar No. 35

Motion Seq. # 001

X

The following papers numbered 1 to 2 read on this petition to invalidate designating

petitions.

Order to Show Cause - Verified Petition...............

Upon the foregoing papers it is ordered that this petition is decided as follows:

Upon the application of the petitioner-candidates
petition it is

ORDERED and ADJUDGED , that the Petition

Dated /¢ G o a8 J08y

made on the record to withdraw this

is hereby dismissed.

// rd

H:\Civil Decisions\Elections\21179_09.wpd

ROGER N. ROSENGARTEN, I.S.C.
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NEW YORK SUPREME COURT - QUEENS COUNTY %ﬁ % %5 ,
PRESENT: ROGER N. ROSENGARTEN, '

JUSTICE. ELECTION PART B
In the Matter of the Application of: ’ Index No. 20193/09
ANTHONY P. NUNZIATO and JOANNE R MUGNO Motion Date: 8/14/09
Candidates-Aggrieved Calendar No. 32
-and- Motion Seq. # 001

MANUEL J. CARUANA
Petitioner-Objector
-against-

FRANK P. MESSANO and ROSEMARIE IACOVONE

Candidates
-and-

THE NEW YORK CITY BOARD OF ELECTIONS

Respondents
X
The following papers numbered 1 to 2 read on this petition to invalidate designating
petitions.
Order to Show Cause - Verified Petition..........ccocececcninnnn. et 1-2

Upon the foregoing papers it is ordered that this petition is decided as follows:

Upon the application of the petitioner-objector the candidates-aggrieved made on the
record to withdraw this petition it is

ORDERED and ADJUDGED , that the Petition is hereby dismissed.

)? Frea ~ - ] ; - A :,’A‘ . )‘/., //
Dated A U097/ %/ LoE g
7

H:\Civil Decisions\Elections\20193_09.wpd
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NEW YORK SUPREME COURT - QUEENS COUNTY

-" PRESENT: ROGER N. ROSENGARTEN,

JUSTICE. ELECTION PART B
In the Matter of the Application of: " Index No. 20187/09
BART HAGGERTY Motion Date: 8/14/09
Candidate-Aggrieved Calendar No. 30
-and-

Motion Seq. # 001
JOHN F. HAGGERTY Jr.

Petitioner-Objector
-against-
JAY S. GOLUB |
Candidate
-and-
THE NEW YORK CITY BOARD OF ELECTIONS

Respondent

X
The following papers numbered 1 to 2 read on this motion to this petition to invalidate
designating petitions.
Order to Show Cause - Verified Petition....co.coiiiiiiineee 1-2
Upon the foregoing papers it is ordered that this motion is decided as follows:

For the reasons set forth upon the record the within petition is denied. Accordingly, it is

ORDERED and ADJUDGED, that the petition is hereby dismissed.

Dated 8/14/09 e
ROGER N. ROSENGARTEN, J.S.C.

H:ACivil Decisions\Elections\20187_09.wpd
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NEW YORK SUPREME COURT - QUEENS COUNTY

PRESENT: ROGERN. ROSENGARTEN, ELECTION PART B
JUSTICE.

x  Index No. 20162/09

N In the Matter of the Application of :

Motion Date: 8/14/09
JAY S. GOLUB
Candidate-Aggricved Calendar No. 34 3y
-against- Motion Seq. #001

BART J. HAGGERTY Jr.
Respondent-Candidate

-and-
THE NEW YORK CITY BOARD OF ELECTIONS

Respondent

X
The following papers numbered 1 to 2 read on this motion to this petition to invalidate
designating petitions.
Order to Show Cause - Verified Petition..........coooooooooo 1-2
Upon the foregoing papers it is ordered that this motion is decided as follows:

For the reasons set forth upon the record the within petition is denied. Accordingly, it is

ORDERED and ADJUDGED, that the petition is hereby dismissed.

Dated /1 VUven sy 2009 I
ROGE&N. ROSENGARTEN, J.5.C.

HACivil Decisions\Elections\201 62_09.wpd
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